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Foreword 


< .run. illy when a writer wants to make a book out of his essays 
hmI reviews, he attributes it to the importuning of his friends. 
I In y wiint copies of his articles, perhaps, and he has run out of 
hr* supply. I suppose that writers are much like politicians. The 
ni ir p, mts for his job, the other for his book — yet neither must 
• mi in pant. Each hides his basic human eagerness behind an 
* laboiale screenwork of protestation. For myself, I must confess 
lit. it no one importuned me into making this book. I did it because 
I vv nil io see the various studies between covers, because they are 
(Inis more available than when scattered over twenty or thirty 
publications, and because I wrote them knowing pretty well all 
l hr time that I intended in the end somehow to put them together. 

I feel they belong together. If a writer is to grow and survive 
is a wi iter, and not just as a fellow going through the motions of 
putting words together, something in him must be organic — 
‘.lulling its forms but with a core of unity. There are all the sub- 
|r< is in the world to pick from; and you nibble a little at this and 
a little at that. There are all the books and ideas in the world, 
past and present, to write about; and you have to make a heart- 
bteakingly limited selection. But all the time it is not you who 
air making the selection. There is something in you of which you 
■lie only dimly aware, reaching out, feeding upon your reading 
iml experience, taking ever clearer shape and sharper contours. 

I hat something in me has for some time been an interest in 
Ideas as things to be studied — their shape and structure, their 
oiigins, ihrii history, their changes and chances, their migrations, 
then uses. But you cannot have just an amorphous interest in ideas. 
\ i n I eventually I discovered that what interested me mainly was 
not (licit symmetry 01 logical structure or even their validity. What 
intriesled me was thcii history, the way in which they emerged 
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out of the biographies of their creators and out of the class move 

fin'll* T\ te T n ; ° f thdr timC ’ and the Way in which the Y have 
finally taken the shape of the uses to which they have been put 

I saw in short, that my approach to ideas is an instrumental one- 
•hat I have increasingly sought to view them as weapons in the 
personal struggles that every individual has for the resolution of 
us tensions, and in the struggles for power and order that every 
age has and every culture. 7 

takYdefinifp W h that dearIy ’ SeVeraI yCarS ag °’ the b00k be S an to 
take definite shape in my mind. I might have written it afresh 

using what I had done only as raw material. Or I might have 

j ken my essays and reviews over the whole period, and revised 

fi dm-N d inke , C them together into a continuous book. I re- 
hanicd from either course, partly because I think that the record 

o a development, however uneven, has an interest of its own- 

> main y because I have a considerable regard for the essa 

even' those “ ** “ 

at weie externally book reviews or encyclopedia 

1 e'es— and it is as essays that I want them to be read X 

th t r n V „r„^ yS idCaS ' T " at " Why 50 use as 

C r point of departure some book and nearly all of them some 

a Milan in ideas. It has become a truism to say that our bustlino- 

,m P cr , SOnaI age has killed the familiar essay as a form; but 
" is equally true that our age of quick and transitory books and 
oven quicker and more transitory book-reviews has almost killed 
ibc; essay in ideas, as distinguished from the discussion of public 

, ‘ ' . ° today ls rarel y the occasion for the sort of ex- 

u.dcil inquiry into ideas that it was in Macaulay’s day and in 
Man hew Arnolds and Sainte-Beuve’s. It has become instead the 
ullcrm 1 ° r 4 llU Summanes > oblique judgments, ex cathedra 
1 ' , T I ' 51 ' 1 ' 55 35 thinkers ’” Holmes once 

ol i It ■ S SCC ,'V, datl0n between your fact and the framework 
ol the universe.” That is still our business. 

It is ««j r business especially in what Alfred North Whitehead 

hM Ca " C(l r advcmures in ideas.” The studies that follow roam 
ovc. many fields law, literature, politics, economics, history, edu- 
(-•-iliou, .sociology, soc ial psychology -and c over none with any com- 

.to .l»7 !.,»<■ I.,,n w 1 i„cn 
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f specially for this book, and not a few of the pieces in the rest of the 
book have been similarly written during the past year to fit into the 
general pattern. But if there is an organic principle in these ex- 
plorations, it must be sought not in what I have covered or failed 
i<m over, but in the inner unity of a cohesive point of view. 

Most of the people whom I discuss are the men who have strongly 
mlluenced our contemporary thinking, and shaped what we call the 
modern mind. Some of them have been scholars, some journalists, 
ionic administrators, some politicians. Several have been revolu- 
tionists, some hard-bitten conservers of the established order, but 
most of them have been progressives in the sense that they have 
m ognized the need for continual change in ideas and institutions. 

I Ins is especially true of the Americans, most of whom fall into the 
pciiod of social consciousness since the turn of the century. Had 
Vn non Parrington lived to complete the third volume of his Main 
( in rents in American Thought , the writing of many of these studies 
would have been easier and the results better. 

Ibis book was completed, as several chapters will indicate (es- 
pr< i.illy the title chapter in Part I and the chapter on Hitler), 
.ilin the Soviet-Nazi non-aggression pact and Hitler’s attack on 
Poland. Both these events are likely to have far-reaching conse- 
quences for the working thinker. In a sense we have come to the 
end of an epoch marked on one side by the first world war and 
nil i lie other by the outbreak of the second. That epoch has been 
one of the most turbulent in world history, yet the one on which 
we are entering seems destined to be even more so. For the crafts- 
man in social theory this forms a remarkable laboratory for test- 
ing his hypotheses but a difficult one in which to express them. 
I oi il it is true that ideas have been weapons thus far, it is likely 
in prove doubly true in the future; and in a sense far more mili- 
i a i y and manipulative than I had intended in my title. 

Max Lerner 

October 1939 
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Ideas Are Weapons 


among the intellectual exiles from Germany after Hitler’s cap- 

/\ ture of power in 1933 was a keen political and legal theorist, 
JL jL Professor Hermann Kantorowicz. I sat in a seminar with him 
for a short time at the University in Exile, one of the many brilliant 
achievements in Alvin Johnson’s crowded life. “You would not 
understand this perhaps,” he said to us, “because you have not ex- 
perienced it as we have in Germany. There is an important distinc- 
tion between thoughts and ideas. Men possess thoughts but ideas 
possess men.” 

I shall not easily forget the impact of his remark and the illumi- 
nation it carried. It was not that the distinction between the words 
“thoughts” and “ideas” meant much to me in itself. Let us rephrase 
the statement. Let us say we are dealing with the whole realm of 
what, for lack of a better term, we shall call ideas — the whole in- 
tellectual realm. One phase of it is the rational: and here men are 
in possession of the ideas, using them to clarify their world and 
subject it to order. The other phase is the irrational: and here the 
ideas — big sweeping ideas like racism, individualism, Nazism, com- 
munism, democracy — are in possession of men. They possess us as 
evil spirits were once said to have entered into witches and pos- 
sessed them and made them do their bidding. Under the spell of 
these ideas a madness seems to sweep over a people, like an engulf- 
ing sea that sweeps away the dikes that rationality has painfully and 
prayerfully built against it over the centuries. 

It is the recognition and exploitation of this possessive power of 
ideas that makes the genius of our age. The great intellectual revo- 
lution of the seventeenth century was the discovery of scientific 
method and its possibilities. That of the eighteenth century was the 
charting of the map of reason and the subjecting of social institu- 
tions to the test of rationality. That of the nineteenth century was 
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the discovery of the world as process rather than as structure, with 
ascertainable laws of development both in the biological realm 
(Darwinism) and in the historical and social realm (Marxism). The 
intellectual revolution of the twentieth century is likely to prove 
the charting of the terra incognita of the irrational and the extrac- 
tion of its implications for every area of human thought. 

If ever the story of this exploration of the irrational is written, it 
will be one of the exciting adventures in the history of ideas. Such 
forerunners as Stendhal, Dostoyevsky, and Nietzsche, who searched 
out the hidden fastnesses of the mind as only men of a tortured 
imagination can do, belong in the story. Freud is its dominating 
figure: as our century grows older the serious discussion of his work 
will be separated from the faddist wranglings over it, and we shall 
see more clearly his massive influence in exploring the "psychology 
of the depths" and setting our intellectual task for decades to come. 

1 he unfortunate things are that Freud is still regarded primarily 
as a creative figure in individual psychology, and that to the social 
sciences he is a pariah. Politics as an art has begun to build upon 
some of his insights, but politics as a science scorns to. We shall 
have to place Bergson in the story as well: his clan vital is a Gallic 
version of Nietzsche’s der dunkle Drang — a life force that sweeps 
away logical constructions and is the matrix for revolutionary im- 
pulse. Sorel will be part of it, with his theory of the social myth 
and his emphasis of the desire of men to be part of the winning 
movements of history. Pareto will be part of it — the Pareto who 
wanders learnedly over the centuries, showing by brilliant illustra- 
tion how men have built intellectual systems to rationalize their 
basic drives toward conformity or change. And Hitler will be part 
ol it: for Hitler, whatever his ignorance of the academic lore of 
psychology, has shown that he has the intuitions of a genius in 
propaganda — and by intuitions I mean here simply the capacity to 
translate remembered experience into new and effective action. 

'This is not the place for an extended discussion either of the new 
age ol propaganda or of the discovery of the irrational. For the pres- 
ent purpose, both must be taken as givens. What I want to empha- 
size here is how radically this has affected our intellectual orienta- 
tion. It involves nothing short ol a Copernican revolution in ideas. 
Many ol us do not yet know it, because there is always a lag between 
intellc< lual < hange and out awareness ol it ; but it is nevertheless a 
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fact that the rational right-thinking man has as surely ceased to be 
regarded the center of our intellectual system as the earth has ceased 
to be regarded the center of our planetary system. 

This is bound to play havoc with intellectual history as it has been 
traditionally written. There have been two principal traditions in 
intellectual history. One has been the history of ideas, viewed nar- 
rowly in a genteel Matthew Arnold sense as the best that has been 
thought and said by accredited spokesmen in the proper quarters, 
and written, after the manner of Deuteronomy, as a genealogical 
succession of schools of thought. The second has been the history 
of states of social consciousness, or what Whitehead and after him 
Carl Becker have called "climates of opinion." 

To these must be added now a third approach — that of seeing 
the history of ideas as the expression of broad social and class forces. 
Here we may place Taine in France in his studies of English literary 
history; Franz Mehring in his studies of German literature and es- 
pecially in his Lessing-Legende ; Harold Laski in England in his 
studies of the history of European political thought; and, in Amer- 
ica, Charles Beard and Vernon Parrington in their approach to 
American intellectual history. Some of these are Marxian in their 
emphasis, the others only loosely related to the class interpretation. 
They have in common what Karl Mannheim, in his Ideology and 
Utopia , has called the "unmasking" of ideologies. They view the 
history of thought as a succession of defensive and aggressive move- 
ments directed toward class and group interests and power relations. 
Their assumption is that both the intellectual apologies for a social 
order and the intellectual attacks upon it need to be recognized as 
such before we can lay bare the social impulsions behind the work 
of individual thinkers. 

The great merit of this approach is that it goes beyond the rheto- 
ric of ideas. It is not content to consider them at their face-value, 
or to deal with them as in a pecuniary culture we deal with coins 
— so many counters of standardized value that have become ends in 
themselves. It deals with ideas as symbol-formations, half revealing 
and half concealing the real purposes beneath. It sees that the idea 
has meaning only in a dynamic context of a struggle over power and 
values. 

But even alter one has spelled out these merits, the approach 
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still suffers from overrationalism. It concentrates on the thinker 
and the idea, and on the conscious or unconscious but none the less 
rational interests behind both. We shall have to shift our emphasis 
so as to include not only the conditions of the creation of ideas but 
also the conditions of their reception, not only the impulsions be- 
hind the ideas but also the uses to which they are put, not only the 
thinkers but also the popularizers, the propagandists, the opinion 
skill-groups, the final audience that believes or disbelieves and acts 
accordingly. This is, in a sense, a naturalistic approach. It follows 
tlnough to the actual shapes the idea assumes in its various uses and 
transformations. And this takes us out of the realm of the rational 
and of validity into the realm of the irrational and of belief. 

For whatever may have been the personal intent or the bio- 
graphical dilemmas of a thinker (an Adam Smith, an Emerson, a 
Nietzsche, a Lenin, a Spengler), we do not see his idea as a whole 
until we see the things that time and men have done to it. Ideas have 
not only origins and internal consistency; they have also direction 
and consequence. That Adam Smith would be used to impede eco- 
nomic progress by breaking the government restraints on the con- 
centration of economic power, that Emerson would end up in the 
homilies of Elbert Hubbard and in editorials against labor legisla- 
tion, that Nietzsche would be used to exalt a nationalism he de- 
spised, that Lenin would become an excuse for an equally mechani- 
cal extreme leftism and extreme opportunism, that Spengler would 
serve to bolster the crudest sort of racism— these may seem only 
deliciously ironic commentaries on the human comedy, or atoms 
in the senseless whirl of history. Neither explanation seems valid 
to me. Nor would I agree that these are merely instances of the 
distortion of ideas, and therefore irrelevant. For in the history of 
ideas even their distortions are part of their meaning — the unfold- 
ing of a line of direction inherent in the ideas them selves. 

The Copernican revolution in intellectual history will not have 
borne fruit until we adopt a completely naturalistic approach to 
them. I he meaning of an idea must be seen as the focus of foui 
principal converging strains: the man and his biography; the in- 
tellectual tradition; the social context, or the age and its biography; 
die historical consequences of the idea, or the successive audiences 
that receive it. When we have grasped this we shall have grasped also 
the lone ol the irrational in the history of ideas, the role of propa 
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ganda as well as of individual creativeness, the role of insecurity 
and fear as well as of class and national interest, the role of instinc- 
tual drives as well as of logical formulations. We shall, in short, be 
viewing the idea not wishfully but with our eye on what happens 
to it. 

But does this mean a surrender on our part to the force of the 
irrational? By no means. There is an enormous difference between 
the recognition of the role of the irrational and the glorification of 
it. It is our failure to make this distinction that has largely pre- 
vented us from making use of the new insights into the irrational. 
Liberals and democrats alike have striven hard to keep their skirts 
clean of any contamination from the irrational — lest by recognizing 
it they strengthen it and thus play into the fascists' hands. The result 
is that the term “ideologies,” in the sense of systems of belief that 
serve to energize a culture and make it cohesive and give it a fighting 
strength, has come to have a meaning restricted to the fascist and 
communist countries. 

If we had more clearly recognized the distinction I speak of, we 
might have made greater strides than we have made thus far to the 
problem of reconciling Freud and Marx. The work of Freud him- 
self is from this point of view revealing. Unlike Nietzsche, Sorel, 
and D. H. Lawrence, who not only recognize the force of the irra- 
tional but glory in it, and who seek to get at it through intuition 
and rhapsody — i.e., by the use of the irrational — Freud approaches 
it by rigidly scientific and rational procedures of study. Another 
example is Thomas Mann, whose novels, such as The Magic Moun- 
tain and the Joseph series, are profound explorations of depth- 
psychology, yet organize these perceptions of the daemonic in the 
human psyche into a framework of values that looks to the life 
of reason. We have here the foreshadowing of the task of political 
science in our time — in fact, of the principal task of our age: that 
of finding a resolution between the necessary role of the irrational 
and the demands of social rationality. 

It is in some such terms that we shall have to approach the prob- 
lem and fact of race. The fascists have used it so fantastically and 
unscrupulously that the rest of us feel as if we ought not to come 
even within hailing distance of the concept. Yet this is to adopt 
almost as untenable a position as that of some of the scholars who 
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have been so frightened at the Marxist implications of the class- 
concept that they refuse to admit the existence of classes. Racial 
strains and racial differences do exist: for us to deny it is to play 
into the hands of the fascists by seeking to throw a veil of silence 
over a patent fact. But we must approach the race-concept scien- 
tifically. And thus far what science — both in biology and in anthro- 
pology tells us is that racial strains are not clearly defined even 
physically and that their psychological and cultural by-products (if 
any exist) have not proved amenable to scientific study. But to say 
this is not to deny the role of something approximating a racial 
factor in history, nor to give up the task of studying its secondary 
products. 

I have little doubt that, more than anything else, what will ul- 
timately defeat fascism is its anti-scientific bias. The shape that ideas 
take is relative to the culture and era in which they develop and 
are used; yet there are internal standards of validity in ideas them- 
selves. The sum of those internal standards is what, for l&ck of a 
better term, we call “science,” although the philosophers may prefer 
to call it truth.” The notions we have about science and the meth- 
ods we use for it will also vary, but the existence of scientific stand- 
ards cannot be brushed aside either by skepticism or by state fiat. 
And a culture that sets itself against science by expelling its physi- 
cists and biologists and chemists, its doctors and its engineers, is not 
<i ( ulture that will survive. Not only will its armaments be defective, 
and its synthetic products ultimately unusable; more important, 
that regard for fact and its validity upon which survival depends 
will inevitably wither away. 

For some time we have believed that there was a sharp difference 
between nations with “ideologies” enforced by state power and 
those in which the state was ostensibly neutral and allowed a com- 
petition of ideas. Several things have happened to bridge this sense 
of difference. One is that we have come more and more to view de- 
mocracy as an ideology. Another, and recently more important, was 
(lie shock ol the diplomatic rapprochement between Nazi Germany 
and the Soviet Union through a non -aggression pact, with the conse- 
quences that followed. 

I'ot we have conic to see that just as, for the purposes of power- 
poliiK s, we have had n> manufacture an ideology of whose existence 
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we had hitherto been only dimly aware, so it has also been possible 
lor the totalitarian states to ignore their ideologies when power- 
politics demanded a decent ideological ignorance. The discovery 
shocked most of us, not because we had underrated the force of 
power-politics but because we had overrated the compulsion of 
ideologies. We had assumed that the Soviet Union would cleave to 
its doctrine or perish; and it has preferred to suspend its doctrine. 
We thought that Hitler’s acts were governed by a fine ideological 
frenzy; and he turned out to be only a man governed by a desire 
for power so great that, as Hermann Rauschning has pointed out in 
The Revolution of Nihilism , it admits of no other fixed principles. 
In the one case the survival of socialism in Russia seems to have 
been the imperative; in the other the principle of dynamism — of 
the restless conquest of power, with whatever allies, until Germany 
shall have established its hegemony over the world. The two im- 
peratives are, of course, in the end irreconcilable; but before the 
end comes there may be several way-stations where they can still 
consort. 

What we are dealing with is the cynicism of Realpolitik that 
still cuts across ideological considerations as it has always done, 
not because they are irrelevant, but because it uses and discards 
ideas as one might use and discard weapons. We ought not to 
feel too smug in our superiority, however. The cynicism that the 
German-Russian pact displayed is not limited to the Nazi and 
Soviet ruling groups. It is a cynicism which today characterizes 
every ruling elite, even in the democracies. 

It is instructive to recall the attitude of the elite toward the 
religion of emperor-worship in the Roman Empire as Gibbon de- 
scribes it. The elite were sophisticated enough to be completely 
skeptical of it, yet they went through the forms because the de- 
mands of cohesion required that the underlying population should 
still believe. There is a similar dichotomy developing today be- 
tween the ruling groups and the masses in every culture. By this 
dichotomy the ruling groups deal with power-politics and the masses 
are fed the proper ideas and the minimum security. Nor is this 
true only of the totalitarian states. In the democracies as well, states- 
men are willing to betray ideologies: as witness Chamberlain’s 
fealty to 1 1 i tier at Berchtesgaclen — the Canossa of our era; and his 
cynical act at Munich of sc rapping democratic Czechoslovakia in 
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order to turn Hitler in the direction of the Soviet Union. And in 
the democracies too the ruling economic groups are skeptical of 
majority rule, making only the most necessary concessions to the 
masses in the form of economic security, and using the opinion 
industries to manipulate the minds of the people. 

This is, of course, in the hard-bitten tradition of Machiavelli. 
If it is a new Machiavellianism, what is new is only the greater 
complexity of the task, and the need for operating simultaneously 
on three fronts — the economic, the political, the ideological. The 
basic difference here between the capitalist totalitarianisms and the 
capitalist democracies is that in the former the military, economic, 
and propaganda skill-groups are openly part of the government 
and can afford to be summary in their commands; while in the latter 
great subtlety is still required in order to conform with the rhetoric 
of democracy. 6 

Is there then no real difference between the totalitarianisms and 
the democracies in their attitude toward the use of ideas? Thus far 
the difference has not been clear. But it can be made clear and it 
does exist. 

It does not lie, as many would have us believe, in the assumption 
that a totalitarian state uses ideas for its purposes whereas a democ- 
racy does not. Ideas do not exist in the void, separated from the 
purposes and survival of the culture. In every culture they are 
weapons. They were used in the making of the Russian Revolution 
and they have been used in the consolidation of the Soviet power. 
They played their role in the Nazi revolution, and they have been 
conscripted for its entrenchment and extension. If we are to be 
successful in retaining democratic institutions and expanding their 
meaning, we must be clear about the meaning of democratic ideas, 
we must make those ideas persuasive, and we must above everything 
make them an integral part of our daily lives. 

The important difference is the difference between the instru- 
mental approach to ideas and the manipulative approach. The in- 
strumental approach recognizes that ideas are used in behalf of a 
way ol life and in the struggles for its achievement. But it is also 
humanist. It understands that, if democracy is to mean anything, 
it must have respect for the common man aiid not use him cynically 
as a pawn in the political game. The manipulative approach sees 
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i he common people only as so much material to be used. It has no 
more respect for that material than it would have for counters in 
any game. If you view ideas instrumentally, your primary regard 
is for their validity and for the creative action they will evoke 
through that validity, and for the social cohesion that will result. 
If you view them manipulatively, your only regard is for the use 
you can make of them. They become instruments not for creative- 
ness but for contrivance. 

The discoveries we have made in the realm of the irrational are 
important in the struggle for democracy because they pose the task 
and condition its achievement. Democratic ideas will have validity 
not because of any moral perfection in themselves but because they 
fulfill men’s needs for security, for stature, for participation in a 
cultural experience. This means economic change, and of a drastic 
nature. It means a change in educational procedures which will 
place the full force of our educational agencies — the school, the 
press, the radio, the movies — behind the achievement of a socialized 
democracy. It means the enrollment of new skill-groups, especially 
those of economic, legal, engineering, and labor technicians, in the 
government of industry. It means an affirmativeness in our pursuit 
of cultural goals which will convert our old democratic stereotypes 
into ideas winged with fire, to touch the imaginations of the young. 

The assumption of the fascist thinkers is that only the underly- 
ing masses are irrational, and that the ruling elite is a caste endowed 
with a divine rationality. They are men like gods, equipped to 
understand and exploit the weaknesses of the common herd but 
themselves untouched by the same weaknesses. This has unfortu- 
nately been the assumption of our liberal elites as well, insofar as 
they have recognized the problem of the irrational. But the assump- 
tion of a democratic culture must be at once more modest and more 
realistic. Granted individual differences, we are all — elite and mass 
— of the same basic human material. There can be no ruling caste 
that is not subject to the same irrationalisms as the people ruled. 
And there can be no noble and enduring democratic culture un- 
less those who are leaders, while showing the way, do so with an 
understanding both of their own limitations and the creativeness 
of the mass. 

1 suspect that fascism will die in the end not only because of 
military adventurism and economic collapse, but also because it 


1 2 


THE USES OF IDEAS 


will have overreached itself in the realm of ideas. To pursue Macht- 
politik as Hitler has been pursuing it means to be cynical of idea- 
systems and contemptuous of the minds you are manipulating. This 
cynicism and contempt may seem for a time to go unpunished. But 
all the time they are destroying the only principle of cohesiveness 
a cultuie can have belief on the part of the common people in a 
way of life. When that crumbles the culture crumbles. War and 
economic collapse will simply remove the outward props, and re- 
veal the inner principle of disintegration. 

Hermann Rauschning has spoken of the lack of principle on the 
Part of the Nazi elite as nihilism. He is right. But the ironic thing 
about his book is the note of hurt and disillusion in it, as if his 
original trust in the Nazi ideology had been betrayed. What he 
does not see is that the fear of the masses which first led him to join 
the Nazi movement is exactly the essence of the nihilism that de- 
veloped out of the movement. What is cynical about Hitler, as 
about eveiy adventurist leader, is not his lack of fixed principle. 
It is his basic contempt for people. And that means ultimately his 
hatred of life. 

Ideas are necessarily weapons. But they will be effective as weap- 
ons only if the uses to which they are put are life-affirming. If the 
craftsmen in ideas have a belief in the possibilities of human society 
and a sense of the dignity of ordinary people, that will be the best 
safeguard of those ultimate standards of validity that we call science 
and truth. 
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L ike other Americans I get letters from Europe that have always 
the same note: Europe is doomed; can a free society survive 
-■in America? It is now fashionable to answer Yes. The new 
note in speeches, books, and editorials is either “the coming vic- 
tory of democracy” note or the “America is different” note. A na- 
tive democratic elan is excellent, but, aside from the fact that every 
exhorter uses democracy in a different sense, it has thus far been 
left largely in the realm of exhortation. The New Deal program 
has bogged down not only because of its own lack of plan and co- 
hesion, not only because of the bitter opposition of its enemies, but 
also because of the sabotage of those who should have been its 
friends — the very liberals who have been whipping themselves to 
new heights of fervor in defense of the democratic principle. 

If we are honest with ourselves we will not blink the fact that 
we are entering one of the blackest crisis periods in our history. 
Whoever is elected in 1940, the outlook is bearish from any hu- 
manist angle. Already budgets are being cut, taxes eased for big 
enterprise, labor-protective legislation repealed, new labor-smash- 
ing laws introduced, strikes met with repression, educational ex- 
penditures whittled away, alien-baiting and Red-baiting measures 
passed — and all while we engage in top-flight oratory about mak- 
ing democracy work. I have been reading a recent history of 
criminal-syndicalism legislation after the World War, and the story 
is a grim one. But nothing in the palmiest days of Palmer, Lusk, 
and the Centralia hysteria can equal the new tidal wave of reaction 
that is descending upon us. From Boston to San Francisco, from 
(lie Mexican border to Madison, there are ungentle preparations 
being made by corporate capitalism to take over just as soon as 
the New Deal has relaxed its grip. 

1 do not say this to register myself on the Jeremiah rolls. I say 
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it because the fact that the once advancing democratic armies in 
America are now in full retreat is a fact that needs explaining. The 
current explanations run in terms either of “the swing of the 
pendulum” or of “the tyranny of words.” But pendular theories 
are only a polite way of saying: “I don’t know, but I won’t admit 
it.” And before words can have the power to become tyrants, the 
minds of people must be prepared for the tyranny through de- 
moralization. My own belief is that the turning-point in that 
demoralization came with the 1937 “recession.” The reactionary 
press campaign, which had reached a fierce intensity during the 
1936 elections without showing any marked effect on them, was 
now resumed with a much greater probability of success. The 
masses had voted for Mr. Roosevelt, not for any sophisticated rea- 
sons but because he had reached them by the propaganda of the 
deed — the actual accomplishments of the New Deal. They had 
caught the contagion of his assurance and felt that, whatever hap- 
pened, he would be master of the occasion. But such a sense of con- 
fidence could not survive a new and drastic depression. The Roose- 
velt image had lost much of its magic. And when that had happened 
it became easy for the Coughlins and the Gerald Winrods and the 
Fritz Kuhns and their fellow-travelers to marshal their forces ef- 
fectively on the battleground of opinion. 

We are in the midst of a sharp struggle over opinion, and there 
is a sharper one still to come. Everyone feels a swing of the coun- 
try s mood to the right — a swing well engineered and maneuvered. 
The pattern itself is clear: anti-Semitic (Coughlin, Kuhn, and eight 
hundred-odd fascist organizations), anti-labor and vigilantist (Ford, 
Girdler, Associated Farmers), Red-baiting (Dies, the Catholic hier- 
archy), anti-alien (the xenophobes in Congress and out), anti- 
democratic (all of them). What is not so clear is how far the swing 
will go before it is checked, and what is likely to check it. One an- 
swer is that a direct grappling with the problems of unemployment 
and shrinking capital investment will check it. And it is a good 
answer — if it can be translated into reality. 

Yet it is well to remember that we are witnessing something that 
is to no small extent a synthetic achievement in the realm of opinion 
itsell. The fascists have demonstrated in one country after an- 
other that it is possible to create a Red scare where there are few 
Reds and even those are ineffectual, a Jew hate orgy where the Jews 
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icpresent no real “problem,” an anti-labor drive where labor is 
moving peacefully toward its own proper place in an economic 
democracy, an anti-alien drive where the aliens have added richly 
to our culture, and a contempt for democratic methods where 
democracy is striving courageously to carry the burden of a collaps- 
ing capitalism. The fascists have gone in for the synthetic creation 
of opinion in much the way that an autarchic regime goes in for the 
creation of artificial sugar or rubber. 

In short, we are in what may be ironically called a new Golden 
Age of propaganda. The last Golden Age came with the discovery 
and spread of advertising technique, the revelations in the army 
intelligence tests of the low level of popular thinking, and the 
underscoring the World War gave to the irrational character of all 
political thinking. The new Golden Age, using all that, has added 
to it the control (either by a state monopoly or by a class monopoly) 
of the channels and sources of opinion, and their systematic ex- 
ploitation for state or class ends. As Harold Lasswell says, “A new 
skill group has come into existence in modern civilization . . . 
skill in propaganda has become one of the most effective roads to 
power in modern states.” And that propaganda skill is at the service 
of those who are ruthless enough to use it and can pay for it. I differ 
from Lasswell here only in emphasizing not the propaganda skill 
group itself but the class and state interests in whose service it is 
enlisted. 

As there is a new Golden Age of propaganda, so also there is a 
new Unholy Alliance in the winning and maintaining of power. 
There was once a phrase that passed current among historians — 
“the barons of the bags and the barons of the crags.” There are 
groups in every culture today corresponding to these — and the un- 
holy alliance is between them. The barons of the bags are the 
holders of economic power, acting through their government and 
dependent upon it. The barons of the crags are the newspaper pub- 
lishers and editors, the masters of the radio, the propagandists, the 
back-stage manipulators of opinion — those who occupy the stra- 
tegic passes to the castles of the mind and who exact their heavy 
toll from all comers. We have often asked ourselves how it happens 
that reactionary governments in England and France have re- 
mained in power despite the patent fact that they do not express 
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(he majority will. One answer is that two deeply entrenched minor- 
ities in each country are holding onto governmental power through 
sheer tenacity, and will not relinquish it except at the cost of revolu- 
tion. They know that in politics as in the law of real property the 
possessors are blessed before all others — and they use every method 
to avoid giving up possession. 

The vast new fact that is emerging out of the struggle for ma- 
jority rule is that our fates are currently being determined by two 
sorts of minority strategy. A few men within the political governing 
group make decisions that condition the destiny of peoples. Noth- 
ing is clearer than that Chamberlain’s whole appeasement policy 
was dictated by the fear that the defeat of Hitler and the col- 
lapse of fascist prestige would mean a genuine democratic victory 
throughout Europe. And the important thing is that he was able 
so to play on the fear of war of the English people that they ac- 
cepted his appeasement policy; and then, when Hitler’s territorial 
ambitions turned to the West rather than the East, he was able 
to play upon the English instinct for survival and modify his ap- 
peasement policy even to the extent of bidding for a Soviet al- 
liance and introducing conscription. Moreover, nothing could be 
c learer than that Czechoslovakia would have chosen to fight rather 
than be absorbed, if a few men in the governing group had not pre- 
ferred German domination to the acceptance of Soviet aid. One 
ol them expressed it: “I would rather be invaded by Hitler than 
helped by Stalin”; and the important thing is that he was able to 
make his own personal preference override the exactly opposite 
preference of millions. 

What happened yesterday in Spain and Czechoslovakia, what 
is happening today in England and France, may happen tomorrow 
in America. The Roosevelt government has weakened the hold 
ol the big Money group and has even succeeded in undermining 
(he blind faith we once had in the barons of opinion, but it has not 
succ ceded in controlling or displacing either group. They are still 
in control in the two strategic centers of American life. Their great 
weakness used to lie in their pathetic reliance upon money in the 
old sense — money to be used in buying power; and Chamberlain’s 
government in England, with its cowardly betrayal of Spain to 
Franco and its bewildered hope that it could then buy Franco off 
by loans, is the* < lassie illustration ol this, but that is an old fash 
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imird and vestigial capitalist view. The newer groups are today 
learning the subtler uses of money. They understand not only that 
money must be used very delicately and indirectly — behind the 
i helot ic ol majority rule and the screen of a free press — to buy 
power, but also that power must be captured and retained in order 
in protect money. I should be greatly surprised if the economic 
rumps behind the Chamberlain government ever allow their kind 
ol Cabinet — whether under Chamberlain or Hoare or Simon or 
iime essentially reactionary coalition — to be replaced by a gen- 
uinely democratic government, short of civil war. I should be 
equally surprised if that happened soon in France. Nor do I think 
i In matter is likely to come to civil war. In a time of confusion, 
when the big battalions of the majority are distracted and demoral- 
ized. the compact and ruthless storm troopers of opinion march in 
u it I lake possession. 

I hat is beginning to happen today in America. If the liberals do 
uni know it yet they are blind. If they fail to act they are committing 
miii ide. 

How have they acted thus far to insure the survival of a free 
hui iety? Whatever the contribution of the politicians and adminis- 
1 1 ators, the contributions of the intellectuals seems to have been the 
fetishism of the principle. Many of them recognize the extent of 
Iasi isl propaganda and the preparation of fascist terrorism in 
America today. Some of them even recognize the extent to which 
the formation of opinion in America today is a class monopoly, and 
the hopelessness of taking active measures for greater economic 
rlle< liveness and social well-being while that is true. Neverthe- 
less, they persist in asserting that though the heavens may fall and 
the democratic state be destroyed, they will not qualify in the 
slightest the principle of laissez-faire in the opinion industries. 

( )f course, they do not see it quite that way. To them the realm 
nl opinion-formation is not an industry but the sacred and un- 
iiiih liable province of the individual. They do not see that since 
1 1 II ci son ’s day two things have happened that have wholly changed 
the conditions of freedom — first, the unremitting thrust of eco- 
nnmir empire until it has subdued the political and the social unit 
in the corporate sway; second, the replacement of the free small 
newspaper by the mastodons of the press and radio, and the per- 
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laissez-faire has come to mean not freedom for all but the tyranny 
of a few. 

Liberalism fights for its dogmas inch by inch before it yields 
them. The doctrine of the final triumph of the idea — that the truth, 
even though unaided, must prevail — died a hard death, if indeed 
it may be said to have died at all. But even more tenacious is the 
linked notion that there exists anything like a competitive system 
for ideas. To say that because I can get up and spout on a soap-box 
in Union Square or write in the Nation or start a newspaper in 
competition with Mr. Hearst or Mr. Howard I have a freedom of 
opinion comparable to theirs is fantastic. I speak with the voice of 
one, Mr. Howard with the voice of millions. It is not because he is 
a better man than I, or because his ideas are truer or sounder, or 
because they represent more authentically the humanist tradition. 
It is because he has a major control in an opinion industry and 
1 do not. My freedom to start a newspaper in competition with him 
is as real as my freedom to enter the field against the United States 
Steel Corporation. The fact in each instance is that it is hollow to 
talk of “freedom,” whether economic freedom or freedom of opin- 
ion, except where there is equality or at least a framework of gov- 
ernmental control to reduce inequality. 

|ustice Holmes himself came close to recognizing this. “The 
best test of truth,” he said in Abrams v. U.S., “is the power of the 
thought to get itself accepted in the competition of the market.” I 
am willing to take my stand on that statement of freedom of the 
press — but it involves a genuine competitive situation for ideas. 
There is another dictum of Holmes that is equally important, from 
Coppage v. Kansas , to the effect that there can be no freedom of 
contract between worker and employer except where there is al- 
ready equality of bargaining power. It remains for our generation to 
fulfill the implications of Holmes’s thought by projecting his posi- 
tion in Coppage v. Kansas — a position that has today become the 
new basis of labor law — into the realm not only of the workers’ 
wages but of the formation of their thought. 

Freedom is not laissez-faire . We have come by this time to recog- 
nize that in the area of our economic life, but in the area of opinion 
we still ding to the belief that it is. It has taken us decades of social 
blundering to understand that economic freedom in the sense of 
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t he unregulated decisions of an irresponsible capitalism is no longer 
possible. We had better face the fact that the opinion industries are 
as much “affected with a public interest” as any others. A nation 
that has decided on a program of democratic control of the rest of 
its industrial area endangers the entire structure of control by allow- 
ing the corporate interests to shape public opinion at will. It is very 
well for liberals to speak of making a weapon of liberalism; but the 
fetishism of the principle is far different from the wielding of the 
weapon. It seems to be the essence of passive liberalism to make a 
fetish of freedom. It is perhaps natural for an organism which sup- 
presses all impulses toward action that it should deflect the energy 
thus stored up into the channels of the adoration of its own tol- 
erance. 

But all ideas have their uses. There has been much discussion 
among liberals of the problem of means and ends. We tend to for- 
get that here, as elsewhere, absolutes are arid, and that ends and 
means are interrelated. Freedom is an end with respect to economic 
security: a culture that does not give scope to diversity of opinion 
is an unfree culture no matter how economically secure it may be, 
and the whole economic life of that culture is crippled. But free- 
dom is also a means with respect to economic security, majority 
rule, cultural creativeness. To have an abstract freedom of opinion 
in a culture that is so organized that freedom (or, better, laissez- 
faire) of opinion plays into the hands of economic scarcity and 
economic tyranny is but sand in our mouths— not nourishing but 
a matter for gritting of teeth. And that is actually the case with us. 
Freedom of opinion is precious in itself, yet it is also self-defeating 
if it is not used to ensure the free building up of majority opinion, 
the orderly replacement of one majority by another, the refashion- 
ing of economic institutions to achieve the maximum security for 
all. Freedom has little meaning except in the context of equality, 
just as economic equality has only a stunted meaning except in a 
free society. 

We must organize our freedom of opinion in such a way as to 
make it usable and not academic. But bow do it? It is not an easy 
task, and it has its risks. The first step is to face the problem and 
lace it in a tough-minded way. The question of means can then 
be tac kled. My own preference is to extend the* princ iples of the 
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I VA “yardstick” and the SEC “truth in securities” into the opinion 
industries. 

We must avoid a government-operated radio as in Great Britain, 
and we must avoid a government-monopolized press as in Germany, 
Italy, Russia. I propose the TVA principle in our radio system: 
in addition to, and side by side with, the great private broadcast- 
ing chains, let us have two major airways reserved for the govern- 
ment and run for it not by its bureaucrats but by the guild of radio 
ai lists. That it can be done has been demonstrated with brilliant 
sne e ess by the Federal Theater, which has changed the contours 
of American dramatic art and prodded the creative forces of the 
t heater from their slumber. Why should not a similar Federal 
Radio chain, run non-commercially and without advertising, serve 
to set a standard for the other chains to live up to, and serve to 
broadcast the merciless truth about our social conditions when the 
other chains fear to? The radio is inherently a better mechanism 
to use in the competition of ideas than is the press. To begin with, 
the air already belongs to the nation and there can be no question 
i .used legitimately of confiscation. The radio chains have their pres- 
ent position on sufferance. It would be only a step forward to use 
two of these strategic airways directly for public purposes and turn 
them over to the technicians, just as the actual teaching in our 
n< bool and university system is in the hands of technicians. 

With respect to the movies, the TVA principle would have to 
be different: it would have to be a private TVA. But why should 
not socially conscious money enter the movie industry, and set up 
gie.n producing units that will put out the sort of films toward 
which Hollywood is only now beginning to make some feeble 
gestures? And why should not an RFC that finances all sorts of 
s< hemes be used to finance culturally productive enterprise of this 
‘•oil? This would involve tackling the problem of distribution out- 
Irts as well; and there is much to be said for a framework of gov- 
ernmental controls over these outlets. It would involve also using 
the new film consumer organizations to give utterance to protests 
•» "..mist the cowardly and the shoddy and to shape the supply in 
i el. it ion to the demand. 

As Ibi the press, the only solution is the long and hard road of 

■ Mating competition by the deliberate and large-scale process of 

■ Mating new competitors. There is no inherent economic law 
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toward gigantism among newspapers. We could do with a good 
many more newspapers, even though it meant that none of them 
could be leviathans. Here too, wherever there is a locality where 
there is no competition of ideas in the press, socially conscious 
money must enter to create competition — and it would be a legiti- 
mate function of the government to subsidize individuals and co- 
operatives that want to start such newspapers, much as we subsidize 
new housing. In the end, in the hands of good working newspaper- 
men and -women, they would pay for themselves financially and 
more than pay for themselves in cultural enrichment. Alexander 
Meiklejohn has suggested that our press be socialized like our uni- 
versities. We could do much worse and we are doing much worse. 
But there is another possibility: to use the government power and 
the whole liberal tradition to bring about competition of ideas in 
a press that remains free from government control; which is, in the 
best sense, to socialize the press. 

Given the reorganized opinion industries, one can turn to the 
problem of the control of outright propaganda with some hope of 
success. The problems of the internal organization of the opinion 
industries involve problems of power; the propaganda problem is 
one of truth. The first involves the adequate representation of 
diverse points of view, equality of bargaining power in opinion, 
the accessibility of adequate information for the common man; the 
second involves a ban on flagrantly distorted information, intended 
deliberately as a poison for the public mind. The first involves the 
break-up of the opinion monopolies and the creation of a positive 
framework for competition in ideas; the second involves the regula- 
tion of cut-throat competition and fraudulent practices in opinion. 
Of these the first is most important as a long-run matter if we are 
ever to have a genuine market for ideas; but the second is more 
urgent in the short run as a matter of sheer democratic survival. 

In meeting the propaganda danger, something like the SEC pat- 
tern would be the most effective procedure. We have a Truth in 
Securities Act, to make sure that there is no rigging of the stock 
market, that there are no false prospectuses, no unethical practices 
in the marketing of stocks and bonds. Yet we allow rigging of the 
opinion market, unethical practices in the marketing of ideas. Are 
om securities more precious to us than out security, our stocks 
more delicate plants than out ideas, our investors more in need of 
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protection than our common people? We have a Wheeler-Lea Act 
against false advertising of drugs and cosmetics; are we to have 
nothing to protect us against the infinitely more dangerous adver- 
tising of anti-labor, anti-democratic, anti-Semitic lies? 

I know that liberals will immediately say: Why could not a Truth 
in Opinion Act be used against the left as well as the right? The 
answer is that it is already in use against the left. Anti-alien and 
anti-radical measures are already being passed in Congress and in 
virtually every state legislature. Have any of the corporate heads 
or any of their legal aids protested against them? The Dies Com- 
mittee is already smearing the left with its so-called investigations; 
has it done anything substantial to investigate corporate fascism 
and regional fascism in America? We know perfectly well that be- 
fore die legislation was enacted to control business, labor was al- 
rcady hemmed in by a de facto regulation. There was always a 
danger that the regulatory structure imposed upon business would 
he turned against labor as well; and, indeed, the Federal Courts 
1 1 ied their best to do so. Yet the total effect has been on the whole to 
i an y through the original legislative intentions. The liberals and 
die left need not fear the creation of precedents that may be used 
against them. When a time of crisis comes, it will not be past prece- 
dents that count; new precedents, as Hitler has shown in Germany, 
ran easily be created in the interests of ruthless power. What must 
be feared is not precedents but the sort of social breakdown that 
will make all precedents, good and bad, equally irrelevant. 

To avoid this social breakdown we must move at the same time 
in (he direction of a clear economic program, calling for democratic 
< onttol of industry; and also in the direction of regulation of anti- 
so< ial propaganda. Individuals of the highest caliber would be re- 
quited to man a board such as I have suggested. There come to 
my mind men like Lloyd Garrison, Alexander Meiklejohn, Alvin 
| oh n son, William Allen White — men wise in the way of words, 
tolerant of their latitude, but so tenacious of the ethics of the think- 
ing < raft that they could recognize the spurious and dishonest. The 
task of such a board would be to require complete information 
about i he* provenance and financing of political statements, bring 
the underground pamphlet literature above ground, see that all 
inflammatory radio statements arc backed up by a bill of particu- 
lars, allow lor the answering of controversial material — and, if 
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necessary, ban the material that is poisonous and spurious. The 
decisions of this board would be, of course, reviewable by the courts 
under the rule of law. With any sort of good direction the task of 
the board would become that of monitor rather than censor; and 
as one of the consequences the press and radio would in the long 
run set up their own code of ethics. Such a law would be hard to 
write, as are all laws to begin with. Yet surely it would be no more 
difficult than the drafting of the SEC. 

All of this would not proceed on the principle that there need 
be no tolerance for the intolerant. I think that is an unnecessarily 
dangerous principle. To pick the intolerant would be a subjective 
matter; to hound them, an all too easy absolutism. What we want 
to create for all is a set of rules of the game within which tolerance 
and intolerance shall operate. 

What chance has such a program of becoming a reality? In the 
immediate future, very little. The confusion between laissez-faire 
and genuine freedom in the opinion industries is unlikely to be 
dissipated easily, and as long as it remains in the popular mind any 
attempt, however prayerful and innocuous, to restore competition 
in ideas will lead to anguished howls from the monopolists — and 
the howls will be echoed through the entire country. Nevertheless, 
we must continue our attempts to clarify our thinking in this area. 
One of the crucial reasons for the failure of progressive movements 
in the past has been their unwillingness or inability to operate in 
this area, with the result that the mass mind has been turned against 
them and they have been doomed to a melancholy soliloquy. There 
can be little doubt that soliloquy is a beautiful art form, but it has 
no place in politics. 

American history is the story of the attempts of the minority will 
to suppress the democratic consciousness. It is the story, therefore, 
of successive upsurges of democratic strength, each of which has 
threatened to break the minority power. The year 1932 represented 
such an upsurge. There will be another. When it comes, the pro- 
gressives must understand that unless they can restore freedom in 
the opinion industries, they are again doomed to a brief Hurry of 
excitement and reformism and then to a frustrate soliloquy. 
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John Marshall’s Long Shadow 1 


f w -^msyear (1935) marks the centenary of John Marshall’s death. 



Thus far our only commemoration has been the Schechter 


JL decision, in which the Supreme Court paid its greatest mem- 
I h i i he dubious honor of turning its back on his tradition of 
1 1 1 < I i < ial nationalism. In 1901, when the centenary of his first term 
« »f court was celebrated, there was much greater eclat. John Mar- 
1 1.1 1 1 dinners were held in all the large cities and the corporation 
lawyers and political bigwigs made John Marshall speeches. Those 
weie the days of a triumphant nationalism, just home from Cuba 
and the Philippines. Those were the days when the Populists 
weir storming the state legislatures, and when the bigwigs were 
finding an effective incantation against them in lauding the man 
who had fashioned judicial review. Today a Marshall commem- 
niation would be a double-edged sword. The Republicans fear it 
because Marshall exalted the national power and used the com- 
meice clause (as Mr. Roosevelt and the New Dealers have sought 
to use it) as a lever by which he might move the economic uni- 
verse. The Democrats fear it because Marshall exalted the judicial 
power, made the judges men like gods, and gave an enormous 
1 m pel us to the fetishism of the Constitution. 

I bus does a sense of politics temper our historical devotions 
with discretion. But what inner contradictions were there in Mar- 
si m M’ s I bought that will explain these cross-currents of his influ- 
eu< e loday? 

The shambling but iron-willed Richmond lawyer who was to 
pteside over the Supreme Court from 1801 to 1835 did not seem 


• I have since published ;i revised and greatly expanded version of this essay, as 
|nlm Marshall and the Campaign of II isiory” — (March 1939) 39 Columbia Law 
Hrt'trw .p;i which will eventually form a chapter of a hook on the Supreme 
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earmarked by fate to play his great role. He was a frontier boy, 
but of good proprietary stock. He had been brought up in a high- 
minded and conventional home, his formal schooling was frag- 
mentary, his legal training casual. Pope, Blackstone, and Burke 
formed his mind; Hamilton’s Federalist was his American Bible; 
George Washington was his archetypal hero. In such an education 
the Revolutionary War was a curious interlude, a sort of shadow- 
play in which Marshall went gallantly through all the motions of 
a minor young hero, experienced Valley Forge and came home to 
Virginia to be idolized by the girls. But that did not keep him, 
later in life, from repudiating “the wild and enthusiastic notions” 
of his youth. In the turbulent years of the Confederation he was 
dismayed at the agrarian unrest; as a member of the Virginia legis- 
lature he fought for ratification; he served a term in Congress; 
went to France on the famous XYZ mission; was Secretary of State 
in the closing years of John Adams’s administration. For a time 
it looked as if Marshall were only a second-string Federalist poli- 
tician, caught like the other Federalists in a blind alley of history. 

His class roots were theirs. His disarming democratic ways, cast- 
ing a spell over his biographers, have tended to conceal this fact. 
An entire mythology has grown up around all the little tender 
and mildly heterodox ways in which the great Chief Justice half 
outraged and half titillated his friends by forgetting the dignity 
of his position. But while Marshall was no New England Brahmin 
or New York fashionable, he was actually a man of substance, with 
a deep personal and psychological stake in property. His business 
and political connections were with the men of funds and funded 
income, the lawyers and rentiers , the landowners and speculators, 
the shipbuilders, the merchants and manufacturers. He was him- 
self a large landowner, up to the neck in suits over land titles. You 
have here only the lag that you will find in any man between his 
boyhood conditionings and his manhood maturities. The boyhood 
patterns linger on, outliving their utility or even their congruity, 
like the college-boy folkways in the chairman of a finance board, 
or a debutante whimsey in a dowager of fifty. 

Much has been made also of Marshall’s nationalist feeling, espe- 


Courl . The essay in ils present I'm m was writ (cn < 1 11 1 aii£ the New 1 )eal const it lit ion a I cri- 
sis, immediately altei the St he< lilei dec ision. and may have some value in that context. 
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< ially by his biographer Senator Beveridge, who uses it to pattern 
Marshall’s entire career. But it must be remembered that Marshall 
was to show himself, on the bench, as the best of the Federalist 
political strategists. And nationalism, however fatefully it may 
have been rooted in Marshall’s personality, was also good strategy. 
After the XYZ affair Marshall came home to find himself a na- 
tional hero, toasted everywhere. He saw that the common man, 
who would not respond to Federalist aristocratic theory, would 
respond to the same property interests when they were clothed in 
the rhetoric of the national interest. It was a crucial discovery and 
Marshall was to make the most of it on the judicial front, where 
he was to fight the battles of business enterprise. 

For his mind was not that of the great lawyers, with their heavy 
erudition, their tortuousness, their narrow legalism, but the mind 
<d a captain of industry with its powerful concentration on a single 
purpose. Like the elder Pierpont Morgan, he had mastered the 
ail of finality; like him, he possessed a footloose opportunism in 
i he service of a singular tenacity; like him, he was to be a mag- 
m limit dictator, dwarfing and intimidating his colleagues, polariz- 
iii}* around himself as a dominant personality the forces that were 
lain to be institutionalized in the Court. 

I his was Marshall — a man who was not really to find himself 
mil i 1 he reached the Court, and who seems miraculously to have 
mined up in American history at just the point where a rising 

< apitalism most needed him. So near a miracle does this seem that 
I am ready to pardon Senator Beveridge his four volumes of ecstasy 
and hosannas. Yet Justice Holmes seems nearer the truth. “A great 
man,” he writes of Marshall, “represents a great ganglion in the 
nerves of society, or, to vary the figure, a strategic point in the 

< ampaign of history, and part of his greatness consists of his being 
there." Marshall’s role was to effect a nexus between the property 
interests under an expanding industrialism and the judicial power 
nuclei a federal system of government. He was to be the strategic 
link between capitalism and constitutionalism. And for occupy- 
ing that position in the campaign of history his experience and 
ihr nature of his mind fitted him superbly. Rarely in American 
history has the exterior tension of events been matched so com- 
I >|(i <-|y by an interior tension of preparation and purpose on the 
pai t of the exact ly right man. 
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Marbury v. Madison (1803) showed Marshall’s daring and his 
mastery. He was seizing the first occasion to affirm the power of 
judicial review. Nor was his urgency either accidental or whimsi- 
cal. It was the last-ditch necessity of the Federalist property groups 
when confronted by Jefferson’s victory at the polls. The question 
of judicial review had been allowed only a few volcanic rumbles 
at the Constitutional Convention and after. Fearing the common 
man, the Federalists had not forced the issue. But when they were 
swept out of the presidency and Congress by the “revolutionary” 
wave of 1800, there was nothing to do but seek refuge in the 
judiciary, affirm its supremacy, and claim for the Court the final 
right to pass on the constitutionality of legislation and the dis- 
tribution of powers. 

Marbury, one of the “midnight appointments” as justice of the 
peace, had not had his commission delivered. He now sought from 
the Court a writ of mandamus commanding the Secretary of State to 
give it up. Marshall was faced by a dilemma. If he denied Marbury ’s 
claim it would be an admission of judicial powerlessness. If he up- 
held it, Jefferson would undoubtedly say what Jackson is reputed to 
have said thirty years later: “John Marshall has made his decision, 
now let him enforce it.” But Marshall, by a maneuver, managed 
to administer a public spanking to the new administration, assert 
judicial supremacy, yet leave Jefferson helpless to strike back. Mar- 
bury ’s commission, he said, was a valid one and Marbury had a 
vested right in it which it was the function of “a government of 
laws and not of men” to protect; having a right he had also a 
remedy, which was mandamus. But the Supreme Court, by its 
reading of the Constitution, could not have jurisdiction over such 
cases; and the section of the Judiciary Act that sought to confer 
such jurisdiction was therefore unconstitutional. 

It mattered little to Marshall that if his conclusion was valid 
and the Court had no jurisdiction, then his whole opinion up to 
that point was superfluous as law — an obiter dictum that was sheer 
political maneuver. Nor did it matter that to declare the section 
of the Judiciary Act unconstitutional lie had to wrench it beyond 
all principles of statutory interpretation. He was setting the classic 
example for “judicial statesmanship.” It was the forrftative period 
ol American political life, when every important move was dc- 
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« 1 si vc for later power configurations. Legalisms did not count; 
what counted was the daring, decisive coup. From a legalistic 
point of view alone, Marbury v. Madison has a nightmarish fas- 
« mat ion. If ever the history of the Court is written with the proper 
< nsmic irony here will be the cream of the jest. Upon this case, as 
pm edent, rests the power of judicial review. Yet every part of its 
i< .isoning has been repudiated by commentators and decisions of 
|.n« 1 courts which none the less continue to exercise the power it 
ciuhlishcd. “Nothing remains of Marbury v. Madison ” writes 
I’lofcssor Grant, “except its influence.” And its influence con- 

I mile s to grin at us from the Cimmerian darkness like the disem- 
bodied smile of the Cheshire cat. 

What, is the nature of Marshall’s contribution to judicial re- 
view? I Ie did not originate it, nor did he single-handed establish 

II beyond all dislodgment. He added nothing substantial to the 
iieiiment of the Federalists in the “great judiciary debate” in the 
Sen. iic in 1802. Ultimately, the whole of the theory is in No. 78 of 
1 lie federalist Papers; in fact, much of Marshall’s career may be 
viewed as a process of reading Hamilton’s state papers into the Con- 
an m ion. And yet his having translated these ideas into judicial 
. 1 ( lion is Marshall’s decisive achievement. 

Vs to the permanence of his work, I find much in Louis B. Bou- 
din’s forceful contention that judicial review as we know it is 
pi i ma l ily a post-Civil War creation, and that Marbury v. Madison 
,m lually decided only the Court’s power to determine its own juris- 
dh (ion. And yet the prestige of the case went far beyond its strict 
l< • d effect; everything the Court drew upon after the Civil War 
m completing judicial review is already to be found in Marshall’s 
opinion. And while the Court did not use judicial review against 
( .uiigress again until the Died Scott case a half-century later, it was 
because in all economic matters the property interests wanted to 
expand the national power. Where judicial review was used ef- 
h < lively during this period was with reference to state power. Mar- 
shall's role in this entire process was to give judicial review a foot- 
hold. use it for the immediate interests of the capitalism of his day, 
lie 11 up with the powerful appeal of nationalism, and entrench it 
wlici e a laid stage of capitalism could take it up and carry it fur- 
1 lid lor its own purposes. 
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The state legislatures in Marshall’s day had an unseemly habit 
of being responsive to the economic plight of the common man. 
What was needed was a way of using judicial review to keep them 
in check. Marshall s contract clause” opinions were the answer. 
They stretched contract far beyond its contemporary meaning and 
gave it a sanctity overriding every consideration of public policy or 
economic control. Next to judicial review this doctrine of vested 
rights, as Professor Corwin has called it, was probably the most 
important invention in the history of the Court. It dominated the 
constitutional scene up to the Civil War, and it served as a model 
after which later doctrines, such as due process of law and liberty 
of contract, could be fashioned. 

The first of these ‘contract cases,” Fletcher v. Peck (1810), has 
been described as “a cornerstone of legal structure laid in mud.” 
Behind it is one of the most malodorous episodes in American 
history, the Yazoo land frauds. Georgia had sold a strip of Indian 
lands half the size of New England to a land-speculation company 
for a cent and a half an acre. And every legislator save one had re- 
ceived a large bribe of land stock which could be disposed of for 
cash. The scandal broke, the people of Georgia, in a fury, elected 
a new legislature and rescinded the corrupt act. But meanwhile 
the speculators had sold their stock to Northerners, who now 
brought a trumped-up suit before the Court. Marshall’s decision is 
breath-taking. He held that the Court could not concern itself with 
the alleged corruption of the Georgia legislature, and that the 
original grant was a contract that could not be impaired. 

In the context of the land speculation of the day, the decision 
takes on meaning. Gambling in land values represented the princi- 
pal financial activity in expansionist America at the turn of the 
nineteenth century, before industrialism came to overshadow 
everything else. Some of the most prominent men of the day had 
been involved in the Yazoo land transactions. Marshall himself 
knew land and loved land; land speculation was the breath of life 
in the circles that lie moved in. The Fletcher case served as model 
during the next quarter-century for a series of important decisions 
in which Marshall and Story led the Court in holding the flimsiest 
ol land titles legal. While hoping to encourage stability through 
the enforcement of contract, Marshall was actually encouraging 
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the reckless development of economic resources and flagrant cor- 
1 option in politics. The decisions were decidedly in harmony with 
the progress of an exploitative capitalism. 

I he contract cases made Marshall the best-hated man in the 
country. State bankruptcy laws, squatter laws, tax laws fell under 
the interdict of “vested rights.” Marshall made clearest the phi- 
losophy underlying all these decisions in Ogden v. Saunders (1827), 
m which a revolt of his colleagues had for once forced him into a 
solitary dissent. In an opinion breathing a weird Rousseauist natu- 
ial lights mysticism he insisted that “the obligations created by 
contract . . . exist anterior to and independent of society.” But 
the case that comes closest home to us is the famous Dartmouth 
< Allege case (1819), in which the issue was whether New Hamp- 
shire could make any changes in the charter it had granted the 
college. Every schoolboy knows Webster’s eloquent plea (“It is, 
so. as I have said, a small college. Yet there are those who love 
11”) and how Marshall, whom the Yazoo land scandals had left 
cold, wept over it. But few schoolboys know that the case had 
ultimately less to do with colleges than with the charters of busi- 
iir.ss corporations; that sanctity of contract was invoked to give 
them immunity against legislative control; and that business enter- 
pnsc in America has never had more useful mercenaries than the 
1 ( .n s Daniel Webster and John Marshall shed so copiously that 
day. Later developments have stripped the decision of some of its 
staikness, yet the overmastering fact is that it set up an inviola- 
hility of corporate charters that has had slowly to be qualified, in- 
Mead of starting at the opposite pole with a rule of legislative dis- 
( 1 ci ion and control. 

1 1 is, however, not with the states but on the national judicial- 
economic front that Marshall’s greatest meaning for today lies. I 
1 .111 s; i y this without succumbing uncritically to the elements of 
slicci rhetoric in Marshall’s nationalism. That rhetoric, like the 
1 1 icioi i( of sanctity of contract, is best cleaved by the sundering 
blade of the logic of business interests. Its hollowness is most shock- 
ingly revealed by Marshall’s serious negotiations with the New 
I 1 igland secession movement on the eve of (and even during) the 
W.u of 1812. In the face of a war that was being fought for the 
ai'i i< nit ur 'a I 1. uhei than for the industrial and mercantile groups, 
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his principles of nationalism were dangerously shaken. Marshall 
had little of the deeper national consciousness of the common man, 
based on national expansion and adventure and on the promise of 
American life. His was a theoretical, a strictly judicial nationalism. 

Its guiding logic was the relation of the national power to the 
scope of industrial development. This is brought out clearly in 
his two famous nationalist decisions, McCulloch v. Maryland 
(1819) and Gibbons v. Ogden (1824). The first involved the con- 
stitutionality of the Second United States Bank. Marshall made 
it the occasion of his most resounding opinion, building a doctrine 
of implied national powers on the “necessary and proper” clause, 
and waving away Maryland’s attempt to tax the bank with “the 
power to tax involves the power to destroy.” Thus Marshall showed 
himself master of the two-way stretch, interpreting national powers 
broadly and state powers narrowly. In Gibbons v. Ogden , the 
steamboat case (Marshall’s only popular decision), he construed 
the power of Congress to regulate commerce among the states so 
broadly that it became one of the most effective elastic clauses of 
the Constitution. These decisions were part of the upswing of a 
rising capitalism. Through them Marshall sought to strengthen 
congressional jurisdiction over the two main lines of business ex- 
pansion of the day — a national banking system and a national 
transportation system. In the early stages of industrial capitalism, 
the function of a central government was to ensure favorable con- 
ditions for the development of business enterprise. 

Marshall here had the advantage of working with the course of 
history. He had vision enough to see that political power had to 
be coterminous with the scale of economic activity. He saw it only 
dimly, and it was obscured in his mind by a hatred of states’ rights 
and of the common man, and by a protective obsession about the 
rights of property. But his historical meaning for us lies none the 
less in this dim insight of his. The position of his opponents, such 
as Jefferson and John Taylor, embodied an archaic economic 
vision, whatever the merits of their political views. They dreamed 
the Physiocratic dream of a society that was even then beyond re- 
call — a republic of small farmers. They failed to see that tech- 
nology was settling that question for them, and th?t the issue was 
now not between states’ rights and national power, but between 
some form of control and no control at all. If, instead of following 
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1 policy of states’-rights obstructionism, they had come out frankly 
Im national legislative control of the developing industrial sys- 
n in. Marshall’s much vaunted nationalism would quickly have 
1 lunged to a different tune. What it amounted to was aid and 
min. nice for business enterprise, both of them on a national scale. 

\s American capitalism developed, it was inevitable that the 
nine absence of restraint over private property should no longer 
he adequate to resolve the deepening contradictions of economic 
hie In the search for new methods of economic control through 
dir lederal government, Marshall’s judicial nationalism proved 
i memorable instrument. The Marshall technique of interpreta- 
tmn became a tradition that created new uses not only for the 

micrce power, but for the taxing and spending power of Con- 

h ss as well. It is this technique which, since the eigh teen-seven - 
in •», has formed one facet of judicial liberalism. And it was upon 
iIm continuation of this technique that the administration laid its 
hope lor the New Deal legislation. Indeed, a very good case could 
have been made out, on the basis of continuous precedents since 
1 hr Swift case in 1905, when the nature of our market economy 
had already become clear to some of the Justices, that all important 
business enterprise today is interstate commerce, that the whole 
industrial process is an unbroken chain flung out over a national 
mai ket , and that every important link in that chain is therefore 
a link in interstate commerce. 

But the important question, as we have since learned, is not 
whether the Court could if it would interpret the commerce clause 
In n, idly enough to validate legislative control of industry, but 
whether it would if it could. And to explain its unwillingness we 
have to go back to Marshall as surely as we do when we wish to 
, p | . 1 i 1 1 its competence. Marshall’s class interest took two forms 
m his own thinking: the doctrine of the vested rights of property 
and the doctrine of judicial nationalism. Each of these has given 
1 hr to a tradition that has been followed in the later history of the 
< (Mill, the first principally by the conservatives, the second princi- 
pally by the liberals. And it need scarcely be added that the domi- 
ii.mt one has been not the broad interpretation of the Constitu- 
tion in the interests of federal jurisdiction over industry, but the 
M -t ting 1 1 1 > <>l the Supreme Court as the guardian of the vested in- 
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terests. In Marshall’s thought, in the period of a rising capitalism, 
these two streams could flow together smoothly and feed each 
other. But the movement of economic events has caused a deepen- 
ing cleavage between them. 

Today, in a period of capitalist crisis, to follow Marshall’s 
vested-rights tradition means to entrench further the hegemony 
of Big Ownership; to follow his tradition of judicial nationalism 
means for a time to salvage capitalism, but to salvage it by stripping 
it of some of its powers; and, more important, it means to main- 
tain tolerable standards of wages and working conditions. Today, 
even more than in Marshall’s time, the issue is one between na- 
tional control of business enterprise and no control at all. What 
the Court thus far has done has been to turn its back on every- 
thing in the Marshall tradition that was worth following, every- 
thing that was an abiding part of the campaign of history. And it 
has chosen to cling to that part of his tradition which was narrow, 
immediate, and actuated chiefly by a jealous and exclusive class 
interest. 

For the liberals on the Court this was no easy choice. Nor did 
they make it as a deliberate preference for the interests of business 
enterprise. And here, for explanation, we must turn to a third ele- 
ment in Marshall’s thought — that of constitutionalism, the su- 
premacy and sanctity of the Constitution and of the Supreme 
Court as its exclusive interpreter and guardian. A potential liberal 
minority on the Court, far removed from a defense of reactionary 
capitalism, is none the less fearful of what may lie ahead in the 
unexplored vistas of hitherto unparalleled federal control of in- 
dustry. And they find nothing to fall back upon except an austere 
constitutionalism and Marshall s doctrine of judicial supremacy. 
Like Mar bury v. Madison , the Hot Oil and Schechter decisions ex- 
press (for some of the Justices) a jealousy of the executive power, 
and the insistence of the judiciary that it alone can apportion 
powers among government departments. That is the meaning of 
(lie contentions about the delegation of congressional powers to 
(lie Executive. 

Unfortunately the Court liberals do not see that the constitu- 
tionalism which they regard as (lie safeguard of the polity is, in the 
liamls <>l the Court majority, not the expression of a tortured and 
sensitive conscience, but a stubborn defense of the status (/no. And 
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<>ii the part of many people outside the Court this heritage from 
M i 1 shall becomes a militant vigilantism that is violently opposed 
i«» any lorm of social change, is fed by Hearstian poisons, and is 
»»iie of our peculiarly American forms of supernationalism. It de- 
hits the very purposes that Marshall’s real judicial nationalism 
aood for. And it promises to form a considerable part of whatever 
I im 1st future the unkind gods may have in store for us. 

I Ims there are three Marshalls alive today — a hundred years 
din his death: the Marshall of expanded national power, the Mar- 
i', ill of the protection of the vested interests, and the Marshall of 
1 incd constitutional fetishism. And it is the great irony of his 
pi n r iu the campaign of history that the last two have combined 
to I ill their brother. 
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Taney Redivivus 1 


T here has for some time been a feeling that history, acting 
through her agents the historians, has done something less 
than justice to Roger B. Taney. There have in the past few 
years been thunderings and reverberations of an approaching re- 
valuation, of which Carl Swisher’s book 2 is a part. Louis Boudin, 
in his Government by Judiciary (1932), took a bold step in revalu- 
ing Taney’s importance, although his analysis is far different from 
Mr. Swisher’s. Felix Frankfurter’s The Commerce Clause under 
Marshall , Taney, and Waite devotes a sharply etched study to 
Taney, placing him second only to Marshall in the Supreme 
Court’s history. C. W. Smith’s recent Roger B. Taney: Jacksonian 
Jurist gives him a high rank in our political thought. The theme 
of all these books is Taney redivivus. 

Mr. Swisher’s must be counted the definitive work on Taney. It 
is clear, painstaking, and comprehensive and will rank as one of 
the solid achievements of American biography. The book has 
every mark of having been built up from the ground, with ma- 
terial quarried from all the printed and manuscript sources, the 
latter in several instances hitherto unknown. Fact and opinion 
have been sciupulously winnowed, the chaff of hypothesis separated 
from the wheat of actuality. Most important, the result is by no 
means dry-as-dust scholarship, but a living historical portrait. I 
shall in several instances have to quarrel with the Taney that 
emerges from these pages, having some chaffy hypotheses of my 
own as to the authentic stamp of the man’s ideas. But the essential 

• Readers interested in following the Supreme Court theme through this book 
may wish to go from these essays on Chief Justices Marshall and Taney to the essays 
on Justices Holmes, Brandeis, and Black below, in Part H, and then to the essays 
in Part IV on "The Supreme Court and American Capitalism,” "Minority Rule and 
the Constitutional Tradition," and “Vested Rights and Vested Interests." 
a Ho^tr H. I'unry, New Yolk, Macmillan, 
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ft* t is that there is a Taney that emerges — not an insubstantial 
(n unit but (lie result of an honest and able attempt to give the 
di.ipr <>! ,t historical figure and his thought. 

I niil very recently Chief Justice Taney had been regarded as a 
w< militate figure, narrow and localist in his outlook, notable 
mu ly bet ause he strove to undo the work of the Marshall court. He 
h id l»< eii damned by conservatives for his “partisan” fight in Jack- 
Mi . < .ibinet against the United States Bank and by liberals for 
In Died Scott decision in support of the slavocracy. He has thus 
ulh ied I lie late reserved for those whose acts, whatever unity they 
1 1 m \ have had in their own day, have had that unity shattered by 
1 he unfolding of history. It is only recently that the pendulum of 
opinion has begun to swing back again, partly because we have 
moved farther away from the tensions of the Civil War and Re- 
« mum ui< 1 ion periods but more largely because the expansion of 
1 he Court's power has made us more concerned about American 
deiuoi nicy. And so we go back to Taney, with his Jacksonian rages 

• 1 1 1 1st financial concentration and corporate power, with his re- 
11 u led view of the judicial power, as to a road not taken that we 

»m dii with advantage have traveled. 

Mi Swisher is conscious of performing a work of historical re- 
duping, lie complains, with a bitterness that eats through his 

• Iml.irly urbanity, of the raw deal that Taney was given by Bur- 

• Rhodes, and William Graham Sumner. His concern is to 
\ indicate Taney against his detractors and thus to give him the 
Hitilmtive justice that has thus far been denied him. It is clear 
th.it in idling Taney’s story he has had his eye not only upon the 
d< i ds of history but upon the misdeeds of the historians as well. 

Yri the need of revaluation should not blind us to the fact that 
1 lie t evaluation may itself have a bias. In each period the estimate 
m| I .11 icy has been responsive to the dominant winds of doctrine, 
'♦uiihei points out quite clearly that Burgess and Rhodes, when 
they wrote about the Civil War and the events leading up to it, 
mi ie writing from the viewpoint of Northerners after the victory, 
and that the conservative American historians, Channing, Mc- 
M i .h i, Bassett, and Sumner, when they wrote about the war be- 
Iwmi |a< kson and ihe Bank of the United States, were writing 
1 1 01 1 1 1 he viewpoint ol latter-day Whigs. Swisher himself would be 
mote 01 less than human if he did not have a political orientation 
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of his own, and I wish — as Max Weber always advocated — that he 
had set down the boundaries of his own bias for us to discount. 
Actually he writes of Taney with the bias of the liberal who dis- 
trusts finance capital, believes in democracy, is skeptical of the so- 
lutions that industrialism has imposed, and stresses human rights 
as against property rights. It is no accident that the book was writ- 
ten in the presidency of Franklin D. Roosevelt. In no other climate 
of opinion could the viewpoint it represents have flourished so. 1 
happen personally to like this bias pretty well, but I think every 
bias should be recognized and set forth. 

It is to Mr. Swisher’s credit that, although his primary interest 
in Taney is in Chief Justice Taney, he has given ample space — 
perhaps more than ample — to his participation in the Bank War. 
This was in a sense necessary because, to correct past distortions, 
a careful scholar had to go back in every case to the original manu- 
scripts and reconstruct the detailed story from them. American 
financial historians will welcome this emphasis; American con- 
stitutional historians will regret it. But a more important question 
than the apportionment of space is the explanation of a man’s 
mind and career. And I suspect that one reason Swisher dwells on 
the Bank War period is to underline Taney’s essential anti-cor- 
porate radicalism. 

Taney started as a Whig and became a Jacksonian, hated by the 
businessmen and bankers of the country and feared by such ortho- 
dox Marshallian constitutionalists as Justice Story and Chancellor 
Kent. Swisher explains this shift by saying that Taney was in- 
fluenced by the anti-mercantilist bias of the tobacco planters 
among whom he grew up in the Maryland tidewater region — 
planters who felt “a deep distrust and dislike for the mercantile 
and creditor class” and for “the predatory financial interests.” 
While Swisher is on the whole not given overmuch to precipitous 
generalization, he seems to have a weakness for the environmental 
approach. The tidewater tobacco economy plays in this book 
somewhat the same role that the California frontier played in 
molding Mr. Justice Field’s mind in Swisher’s first book. 

I do not by any means want to quarrel with the environmental- 
class approach. But Swisher’s use of it strikes me as being rather 
loo static. Of all instruments of interpretation, that of class and 
environment should be a moving, complex, dynamic thing. One 
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Ins to explain not only how the Whig became a fervid Jacksonian, 
Imii how the Jacksonian radical — once he came to the Supreme 
1 nun turned out to be a mildish liberal, weighing precedents 
ilnng with the best of them. Then one must go on to explain how 
1 lie radical (or liberal) who cared so much about human rights as 
w mist property rights became finally the champion of slave prop- 

• 1 1 y rights in his anti-humanist decisions in the Died Scott and 
ni I in cases; and how a man who had talked about limiting the 
|iidi( i d power came finally to take one of the revolutionary steps 
m 11 s expansion. 

I'levious liberal defenders of Taney have sought to present the 
Died Scott case as a mistake and an aberration. Swisher, fortu- 
n.iiely, does not make any such attempt. For even mistakes have 

I Im ii loots in a man’s thinking and need to be integrated with the 
h .1 of his actions. The fact is that the Died Scott case is by no 

I I m .ms an isolated incident in Taney’s development; many of the 

• Indents in the Died Scott opinion are to be found in the rest of 
In*, work. In his desire not to see Dred Scott as an isolated incident, 
Swisher seeks to make a consistent figure out of Taney, and in the 
| »mi ess he swallows Dred Scott and much of the social philosophy 
**l Southern planterism. I believe that the better view is not to 
.« 1 k consistency in Taney so much as continuity — the continuity 

• •I a liberal whose anti-corporate bias still leaves him room for a 
a mug property bias, responding with honesty but with a tragic 
■ lull of social outlook to the complex tensions of the most bewil- 

• I e 1 mg period of American history. Taney had a stubborn personal 
11 length, but he was not one of the makers of history. He was 

• night in one of the swirling eddies of history, and the result was 
tin* gyrations of doctrine that puzzle us. 

All of which should make my own bias abundantly clear. 


1938 


The Heritage of Emerson 


R alph waldo Emerson has been most widely read as an edify- 
ing essayist and has latterly come to be valued for his in- 
* cisive and pattern-breaking poetry. Yet his chief importance 
is as a thinker. He was not a systematic philosopher; and there is 
little in his metaphysics that cannot be found in Plato and Kant. 
His gnomic wisdoms do, however, sum up to a philosophy and 
his atomistic utterances cohere somehow into a well-defined point 
of view. 

While he was transcendentalist enough to believe in the exist- 
ence of innate ideas that do not result from but transcend ex- 
perience, he avoided entangling alliances with the transcendental- 
ist movement as such. And he adopted much the same policy 
toward Unitarianism, Fourierism, perfectionism, abolitionism, 
and all the millennial and humanitarian programs that shot up 
luxuriantly in the suppressed and crotchety atmosphere of New 
England society. He wanted freer air to breathe than he could find 
in any sect, creed, cult, or movement. For all his pride in being 
rooted in his provincial soil, he was more truly a citizen of the 
world than of Massachusetts. His intellectual coming of age dates 
from his first trip to Europe, where he was exposed to the thought 
of Goethe, Carlyle, Coleridge, Wordsworth, and Landor. This 
completed the fusion in his mind of the strands of influence deriv- 
ing from sources so diverse as Platonism, Protestantism, romanti- 
cism, Swedenborgian mysticism, the sacred books of the East, and 
homely Yankee observation^ The resulting configuration became, 
on his return to Concord, a sharp cuneiform instrument for valua- 
tions which he impressed on the clay of contemporary American 
life. 

With a godlike aplomb Emerson set himself to rethink his world 
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ih i di, with an almost flagellant anxiety he lay in ambush for his 
m ill n ils, surprising every stray perception and intuition, setting 
« In in down in his journals and hammering out of them finally his 
ininpleied lectures and essays. He became the center of an intel- 
ln 1 1 i,i I tenaissance in New England. With a characteristic sanity 
)h m night i lie sources of new energy within the same confines of 
\ mi i ii an life where he found exhausted traditions and sinister 
mwths. It is that which accounts for the dual aspect of his thought 
, i . i in. ism of his times and an exploration of the new America. 

I h denounced the spiritual barrenness of American life, its grow- 
iii if materialism and acquisitiveness, the narrowness of sect and 
I mi iv, the deadening effect of institutions, the clinging to Euro- 
j . mi traditions, and the obedience to the voice of authority. While 
In I n 1 rd Carlyle’s capacity for moral indignation (he substituted 
Imi n a somewhat irritating oracular tone of his own), Emerson 
must be ranked with him as a great ethical critic of society. 

Ihii i he whole tendency of Emerson’s being lay not toward criti- 
, Mm but toward affirmation. The most insistent note of affirmation 
i ti n he sounded was an intellectual and ethical individualism — 
U I III William James summed up as "the sovereignty of the living 
iudiv idual.” Whether he was aware of it or not, Emerson was ful- 
Idlin'; in his thought the deepest meaning of the Protestant Refor- 
in.il ion designating the individual as the unit of judgment and 
him pi elation. From this central preoccupation lines may be 
di awn touching every important doctrine at the periphery of 
I mi i son’s soc ial thought. The individual must choose his own call- 
mi? guide his own conduct, form his own opinions, construct his 

i. wii i ( ligion, even fashion his own history. Nothing is important 
r v i i pi .is it is relevant to his purposes; nothing is sacred except his 
i mu mind; he can learn nothing except as he himself relives it. 
‘•landing a i the conflux of time he has at his disposal the social her- 

ii. nr <>| ( lie past and before him a future bounded in its possibility 
niily by bis own c reative imagination. 

I)n< nine such as this shot like lightning through the dour Cal- 
hum atmosphere of New England; it fitted the mood of a pioneer 
<m irty in i he West; its easy harmonies were welcome in a country 
i In < nciiccl by sectional struggle; there were even aspects of it that 
i mdd be found to meet the needs of an emerging industrial society. 
In tact, it was t he tragedy of Emerson’s teaching that it could be 
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turned about to serve purposes he never dreamed of and causes 
he would have abhorred. 

How have we used our heritage from Emerson? The concep- 
tion of society as dynamic and experimental, which is the most 
permanent and valuable element in his social thought — that at 
any moment our social thinking must start afresh with a clear field 
and no shackling traditions — has been lost sight of. What we have 
chiefly heeded has been his buoyant and almost unctuous optimism. 
His opposition to state coercion, amounting in his own thought al- 
most to philosophical anarchism, has gone to support laissez-faire. 
His emphasis on the sovereignty of the individual has strengthened 
a formal ballot democracy. His ethical individualism has furnished 
a basis for economic individualism. His doctrines of self-reliance 
and opportunity are excellent homilies on the prevailing virtues 
of a capitalist economy. The denial of the existence of evil and the 
principle of compensation can be used to bridge inequalities of 
income and social status. While Emerson was still engaged in 
building his doctrine, the industrial revolution came to America 
and turned all the social consequences of his precepts topsy-turvy. 

Beyond this his chief weakness as a social thinker lay in his over- 
estimate of the role of the individual in the social process and his 
underestimate of the place of the institution. This vitiates, for 
example, whatever theory of history may be found implicit in his 
Representative Men. His English Traits, however, is a brilliant 
study in the dangerous realm of national psychology and makes a 
much juster estimate of the force of tradition. But throughout his 
thinking one feels that his world was not a society but a collection 
of individuals. He did not offer, nor did he envisage the need of, 
any mechanisms whereby individual judgments would add up to 
a social judgment or individual creativeness would be translated 
into social action. 
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Thoreau: No Hermit 


W hen just out of Harvard, Thoreau came under the power- 
ful sway of Emerson’s mind and did his formative think- 
ing as a member of the Concord group of transcendental- 
lie eventually liberated himself, however, from Emerson’s 
inlhiciK e, and at no time was he taken in by the transcendental ist 
r h i esses of the Concord group or by the millennial dreams that 
M W (hic k as huckleberries on the Concord bushes. The sources 
• •I hi length in his thinking came rather from other strains — an 
ihsni pi ion with the Greek classics, a prolonged study of the Orien- 
u! teachings, the Graeco-British tradition of individualism, the 
ti.it in c* worship of the French and German philosophers and the 
I nglish romantic poets, and finally a conscious modeling upon the 
way nl life of the American Indians. 

Ihu Thoreau was not one to be too deeply influenced. He was 
Impel vious to anything that did not fit into that continual quest 
hu .i practical solution of the problems of his own individual life 
' ' hie h he called his philosophy. But implicit in his highly personal 
• HH.tys and nature soliloquies and journal entries is a devastating 
*i lac k upon every dominant aspect of American life in its first 
flush of industrial advance — the factory system, the corporations, 
business enterprise, acquisitiveness, the vandalism of natural re- 
"iincs, (he vested commercial and intellectual interests, the cry 
I • a expansion, the clannishness and theocratic smugness of New 
I ngl.it id society, the herd-mindedness of the people, the unthink- 
ing <ivi( allegiance they paid to an opportunist and imperialist 
gi iv ri nment. 

lie despised everything derivative and secondary. His criticism 
• *1 \mei i< an society spi ang from the rebellion of the pioneer spirit. 
I ni lie was seeking on an intellectual and moral frontier the zest 
and immediacy nl the otiginal pioneer effort and protesting pas- 
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sionately against the cultural crudity and the materialism of the 
pioneer in an industrial age. He rejected the factory system be- 
cause it meant the exploitation of others; he rejected the cult of 
success and the Puritan creed of persistent work because it meant 
the exploitation of oneself. His economics anticipated Ruskin’s by 
defining the cost of a thing as the amount of life that has to be 
exchanged for it; his aesthetics anticipated William Morris’s by 
declaring that no beauty can exist in commodities that does not 
flow from a creativeness in the lives of those who fashion them. He 
recounts in Walden (1854) a two-year experiment in living in a 
hut in the woods, stripping the husk of civilization to the core, 
and setting up his own economy of wants and satisfactions. He 
found that the economic system was making unreasonable demands 
on him, and so he proceeded to sabotage it, entering upon a con- 
scientious withdrawal of efficiency which was none the less earnest 
because it was restricted to his own life. Similarly he sabotaged the 
government by refusing to pay taxes, and he spent a night in the 
village jail as an exultant political prisoner. His essay Civil Dis- 
obedience (1849) is a sharp statement of the duty of resistance to 
governmental authority when it is unjustly exercised; read by 
Gandhi in 1907, it became the foundation of the Indian civil dis- 
obedience movement. Thoreau’s three speeches on John Brown 
(1859-60; republished in vol. X of the Collected Works) extol his 
insurrectionary attempt at Harpers Ferry and denounce the short- 
sighted coercion of the government that martyred him. 

As a social critic Thoreau was uncompromising: his thought was 
tighter than Emerson’s, less optimistic, less given to the resolution 
of opposites. It was a taut, astringent rejection of everything, that 
could not pass the most exacting tests of the individual life. In 
that sense there was something of the nihilist about Thoreau, and 
his thought effected an almost Nietzschean transvaluation of 
values. 

But his hermit-like individualism may easily be overemphasized, 
just as his absorption with nature has been overemphasized. Both 
must be seen as part of a rebellion against the oversocialized New 
England town, in which the individual was being submerged, and 
against live factory system which saw nature only as so much raw 
material and sought to subdue it to the* uses of profit. He was not 
so limited as to believe that the* individual could by his own action 
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Mrm the heedless onrush of American life, or succeed wholly in 
m h.mnrling it; yet, being a transcendentalism he believed that a 
dt up moral protest such as that of John Brown, once clearly made, 

1 1 ultimately irresistible. While he regarded individual develop- 
1 1 11 nt , 1 s the only aim of society, and the individual’s moral sense 
n 1 hr only test and ultimately the only safeguard of institutions, 
hi* did not envisage the individual as the necessary cadre of society. 

lu.Kt collectively is according to the spirit of our institutions,” 
In mote in Walden , and he follows this with a plea to extend the 
1 M i.d services of the community and to make every New England 
\ lll.igr the basis of a venture in adult education. Nor did he wholly 
min Ins back on the machine as an instrument of production: his 
$ mphasis was rather on its cultural consequences in his own day. 

It was one of his characteristic paradoxes that the man who 
c mild solemnly call his fellow-townsmen together to read them a 
pmlrsi against the imprisonment of John Brown or the return of 
1 lugilive slave could also profess an unconcern with most of the 
Imii ning political issues of the day, and insist that his business was 
1 1 1 1 1 to c hange the world but to solve the problem of living in it. 

I h « nidd say: “God does not sympathize with the popular causes,” 
ind at the same time have so deep a sense of the relation between a 
11 ii c ul lure and the common concerns of life that he has come 
down as perhaps the leading American nativist; commenting on 
(In lac 1 that no literature had yet grown up around “the Man of 
iIh Age*, come to be called workingman,” he remarks that “none 
\u spe aks to his condition, for the speaker is not yet in his con- 
dition." It was his tragedy to be forced by the crudities of an ex- 
P mdmg c apitalism into a revulsion against society and its institu- 
1 h mis that has until recently obscured the real force of his social 
t bought. But there is about that thought a spare and canny 
1 le ngth and a quality of being unfooled that will survive even 
mm Ii .1 1 ragedy. 
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The Lincoln Image 


are people moved by Lincoln today? And if so, what is the 

/\ image that moves them? I have sought some light on such 
-Z. JLquestions in this year’s (1939) birthday crop of books on 
Lincoln. Each of the three gives us a different facet of his evocative 
power. One 1 II is Lincoln seen through the swift, devouring eyes of 
a smart young contemporary, John Hay, who had acid for every- 
one but devotion for his chief. The second 2 is Lincoln seen 
through the understanding eyes of one of the best of today’s mid- 
dle generation of dramatists. The third 3 is Lincoln seen through 
the myriad loving and magnifying eyes of the common folk. And 
the striking fact is that, although each is caught from a different 
angle, there is considerable congruity between these Lincolns of 
history, drama, and legend. I do not know whether separately or 
together they make the “real” Lincoln. I leave such matters to 
those with greater certitude about impaling historic actuality. I 
find it more exciting to ask what pattern of Lincoln’s personality 
is emerging from the past and what its directive force is for the 
future. 

Sherwood has done a brave play, striving to fuse the private 
with the public Lincoln. I suspect, of course, that most of those 
who have seen it have gone away feeling that what made Abe Lin- 
coln President was that he lost Ann Rutledge and was wooed and 
driven by Mary Todd. That is less Sherwood’s weakness than our 
own: we have a desire to bring the historic great down to our 
everyday level, and we would rather remember that Abe was dc 

I l.incoln and the Civil War in llie Diaries and Letters of John Hay. Selected and 
with an introduction by Tyler Dennett. New York, Dodd, Mead. 1939. 

* Abe Lincohi in Illinois: a Play in Twelve Scenes, by Robert Emmett Sherwood. 
With a foreword by Carl Sandburg. New Yoik, Scribner, 1939. 

II / matin Tallis: a lliogra jtliy in Anecdote. Collected, collated, and edited by Email 
url Ib'it/. New York, Viking, 1939. 
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It,. Iii I ully c lumsy in love-making, or unconsolable over Ann, or 
Iii in Mary’s more powerful will, than what his views were on 
1 1 y and labor. 

S 1 1 1 Iw lad remains that Sherwood has not been wholly success- 
l,il 1 1, has two themes. One is of slow, painful growth the mak- 
1 , , , , . , 1 ,1 man lor whom the resolution of his personal conflicts is 
in, l 1 1 iinplctc until he has reached some degree of political ma- 
un it y I lie second is democracy as a living credo. 1 he two are 
, | used. Perhaps it is because the theme of growth is a dy- 
,, mm mu-, and he has handled it thus through the twelve lean and 
mu 4 nl. n scenes; while the temptation in developing the demo- 
i iiu i heme is to do it through such symbolism as that of the west- 
u ml moving settlers in the seventh scene. What best unites the 
i mi (hemes, although scarcely mentioned, is the Civil War symbol. 

I ..i I mcoln, no less than the nation, was a house divided against 
hhiex II. threatening always to secede from himself. And the belief 
ih. 1 1 Imally moved him to summon up a new sense of wholeness 
n is his belief in ordinary people like himself and his neighbors, 
nnl ol a nation built upon them. “The prayer which Lincoln gives 
hn a mi k boy,” Sherwood tells us in a brilliant essay on the play s 
, , in as and intent, “is in effect a prayer for the survival of the 
(lulled States of America.” 

\i the end of Sherwood’s play, Lincoln is leaving for his inaugu- 
i .null, heavily guarded. Tyler Dennett’s collection, which puts 
,11 the relevant John Hay letters and diaries together for the Civil 
W n and Reconstruction periods, takes him up at that point, and 
il„ note of danger and stress is never absent. Hay’s Lincoln is the 
, i i ms leader, and the theorists of leadership in a democracy would 
.In well to study this volume. Here are the fruits of that period of 
K ,,,wih and democratic deepening that we saw in Abe Lincoln in 
Illinois. The smoldering young Billy Herndon, Lincolns law 
.Ink in the Sherwood play, has been replaced by the acidulous 
vo ,mg |ohn Hay, Lincoln’s secretary. It is good to see Lincoln 
ilnoiigh the eyes of the young men about him. In Herndons im- 
I , u icn't eyes Lincoln was weak and hesitant, moving too slowly 
lowaid a sense of the slavery crisis. To Hay, Lincoln is too indul- 
|o | he treacherous and incompetent around him; with a mix- 
,,l the admiring and protective, he talks of him as the “Ty- 
( „oii" and the "Ancient.” Hay is no radical, and not much of a 
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democrat: he turned out later to be considerable of an imperialist. 
What draws him to Lincoln? It is a sense of the difficulties that 
beset the President in war-beleaguered Washington — the bullying 
ways of Cabinet members, the incompetence of the generals, the 
importunities of favor-seekers, the milk-and-wateriness of preacher 
folk, the hot-headedness of the Abolitionists, the sabotaging of the 
Copperheads. Here is a crisis democracy if there ever was one. 

And the Lincoln who emerges from it is none the less heroic 
because he is not a mystic or a fanatic. He is the brooding man 
of thought whom events have spurred to action. He has an infinite 
capacity for patience. When he has a message or state paper to 
prepare he goes about for days, turning it over in his mind. We 
catch glimpses of him talking to an Indian delegation, arguing 
about Daniel Webster and his importance in American history, 
speaking at Gettysburg (“The President, in a fine, free way, with 
more grace than is his wont, said his half-dozen words of consecra- 
tion, and the music wailed, and we went home through crowded 
and cheering streets”), waiting in McClellan’s house for the gen- 
eral to come back from a wedding party, only to have McClellan 
snub him on his return and go straight to bed. (“This unparalleled 
insolence of epaulets,” Hay remarks bitterly, and the President 
answers that “it was better at this time not to be making points of 
etiquette and personal dignity.”) But we see him also with a will 
steeled to his task, unrattled even when Washington seemed in 
extreme danger, taking what measures were necessary to suppress 
treason, sending an unending stream of messages to his generals 
about strategy, having by an immense personal effort to supply 
them with the sheer will to win the war. This is an embattled 
Lincoln in the midst of cowardice, disloyalty, defeatism. If we want 
a parallel in our time, let us think of Negrfn, whose efforts, how- 
ever, were not crowned by victory because he was betrayed from 
without. 

Hertz’s new book is a miscellany of trivia. But when you add 
them up they come close to amounting to Abraham Lincoln. The 
weakness of the book is that it is neither biography nor portrait: 
it is too inclusive to be either, for each involves selection. The 
editor has simply gathered all the stories about Lincoln and 
dumped them between the covers of a book. I( is curious to see the 
editor of the lough minded / / idden Lincoln of last year doing this, 
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m in f many of the stories here give us a mushy and idealized Lin- 
m!u Yet (here is a logic in what he has done. I take it that what 
Mi I H i i / objects to primarily is not the Lincoln legend as such, 
I mi the < ur tains that have been put up to screen Lincoln’s lusty 
Ii.hm ay, the literary and official attempts at prettifying. He objects 
in i hr selective because the selective is always secondary and arti- 
f ii i.il and the artifice has generally come from the hands of re- 
m non | ust as The Hidden Lincoln was the material Herndon had 
♦ ihrird from people who knew Lincoln directly, so Lincoln 
talks represents the immediate impact of Lincoln upon thou- 
n ids whose lives crossed his. A good deal of nonsense has been 
linen about the folk mind. Yet it is true that the legendry that 
• I mi cis about a great man often gives a more complete picture of 
him (hail may be found in the scholars and prettifiers. 

I here is much in Lincoln Talks that our own generation has 
I mi gull eii. “Financial success,” Ben Tillman quotes Lincoln as say- 
ing. ' is purely metallic. The man who gains it has four metallic 
iin d Miles — gold in his palm, silver on his tongue, brass in his face, 
and non in his heart.” There are other remarks to the same pur- 
pose. Yet when a colleague of mine made a speech to a Rotary 
( bib pointing out that Lincoln was in his day considered some- 
thing of a radical, he was met by a shocked silence. The banker 
pays a fat sum to go to a Lincoln’s Day dinner; he wipes out Lin- 
« oln'.s belief in the masses, his sense of the brotherhood of workers 
m every land — and what remains for him is the Lincoln who 
helped forge what has become the party of an irresponsible capital- 
ism But it is not only the Rotarian and the banker who see a 
it him a led Lincoln. Just as to Mary Antin, as an immigrant child, 
( ieorge Washington was the boy who could not tell a lie and be- 
« a me (he Father of his Country, so to the common man today Lin- 
inln is the rail-splitter, the ragged boy who rose to be President, 
die (beat Emancipator who in the end suffered martyrdom. Was 
lie ladical or conservative, weak or decisive, democrat or oligarch, 
pm labor or anti-labor? The question scarcely occurs to us. 

I lie fact is that between the generations that told the Lincoln 
sioi ies and our own generation there have intervened the decades 
n! Iinanec capitalism. They have wiped the Lincoln image from 
mu minds because Lincoln as democrat, as labor sympathizer, as 
I .nliei Abraham" with bis compassion for the suffering of the 
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people, was an inconvenient Lincoln. What has remained is the 
barest attenuation of a man — just enough to give sanctity to the 
birth of the Republican Party — and the self-made man who has 
added fuel to the myth of individual success. There is a historical 
seemliness in this, of course, given Charles Beard’s interpretation 
of the Civil War as the decisive triumph of capitalist enterprise. 
Yet Lincoln did not foresee those consequences. There is considera- 
ble evidence that he saw the Civil War as a struggle between two 
concepts of labor — free and slave — and became most alarmed at 
the extreme Southern doctrine that slavery was the natural condi- 
tion of the working class. 


Is there a new and revived Lincoln image in the making? I think 
so. These books, along with Hertz’s Hidden Lincoln and Carl 
Sandburg’s magnificent volumes on the “Prairie Years,” are among 
its first signs. The fact that Sherwood’s Lincoln has been playing 
to packed houses has some meaning. So also has the Abraham Lin- 
coln Brigade. Even the old John Hay portrait of Lincoln the War 
President and Commander-in-Chief of faltering armies has a new 
meaning today. 

For the Lincoln image that is faithful to history and the recol- 
lections of his contemporaries is one almost providentially made 
for our present national crisis. It is of a Lincoln who was first of 
all a deeply human being, with the rich earth flavor and the gusto 
out of which a culture is made; who had a long tolerance for all 
modes of belief while he had an unshakable faith in majority rule; 
who was willing to grant every reasonable concession to the tena- 
cious and blind slave-owning class in order to preserve national 
unity, yet when the fight was forced on him insisted on fighting 
hard and fighting for victory; who did not let his will be paralyzed 
in a crisis, but knew that when the time came for action it had to 
be decisive action; who was unwilling to fetishize civil liberty and 
make an absolute of it, seeing that if the Union were not saved 
civil liberty would not mean much, yet who fought against the 
wholesale suppressions demanded by the Radical Republicans; a 
Lincoln who died while planning a reconstruction without bitter- 
ness or vengeance. 

If such an image does not have power to steel our will and give 
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m * < 1 1 1 i < * i strength, and thus shape our history, it will be because 
♦ i • ipit.dism that Lincoln accepted has already overpowered the 
i* hum !,m y of which he dreamed and for which he died. 
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Mr. Justice Holmes 


Justice Holmes: Flowering and Defeat * 1 

T his is a sad essay, for much of my reading recently (1935-36) 
has been in the opinions of the Supreme Court, and their 
narrow unyielding quality has sent my mind back to the 
towering figure by the side of whom Chief Justice Hughes seems 
merely a politician and Justice Sutherland a schoolmarm. The 
triumph of the present reactionary Supreme Court majority is in 
a real sense a triumph over Justice Holmes and the memory of 
Justice Holmes. In the same sense it is a triumph of legalism and 
business enterprise over literature and the philosophic mind. As I 
have watched the Supreme Court majority during the past fifteen 
months riding roughshod over every principle of humanism and 
tolerance that Holmes ever stood for, my mind has turned back 
with increasing frequency to Holmes himself — to his decisions and 
his speeches and his letters, all fit to stand with the great writing of 
America and its noblest thinking. I have turned back in quest of 
the roots of his flowering and defeat. 

What emerges most clearly as one reads Holmes and reads about 
him is that here was a whole man. His genius — and it was genius — 
did not proceed from eccentricity, nor did it rise up from revolt. 
It was not the schizoid genius of a Poe, or the tight austerity turned 
into flame of an Emerson, or the truncated genius of a Melville. 
There was a wholeness about Holmes which could come only from 


1 This essay was written in 1936, before President Roosevelt’s reorganization pro 
posal and his Court appointments brought a new liberalism into the Supreme Court. 

I have nevertheless allowed it to stand as written, since the trends it refers to were 
not transitory and we shall have to reckon with them again. For a more extended 
analysis of these trends, see the essay on "Corwin and the Judicial Power” below, and 
in Part IV " I he Supreme Court and American Capitalism." 
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*i«. down ing of the greatest aristocracy America has so far had — 
ilo New England intellectual aristocracy. 

I In pit 1 lire that we have of Holmes as he grew into maturity 

* tin pit line of a young New England intellectual aristocrat, with 
ho 1 11 y and philosophical tastes, sweeping to success in his chosen 
ptnlftiinn of the law. He had chosen the law deliberately as a 
pathway to expression and not because some inner need or some 

mm I iiige and pressure of the time dictated that career and that 

• I*. ni 1 1 r had a hunger for greatness or distinction of some sort 
Mid .1 hunger for adventure. He got his chance at the second dur- 
mi iIm Civil War, in which he was wounded three times and dis- 
hii mi idled himself for bravery. When he came back from war he 

m 1 e, idy to plunge just as intensely into the battles of peace, if 
nl\ h< could get an adversary formidable enough. That may be, 
Midi id, why he chose law: simply because to fashion something 
- 1* it .mil enduring out of such barren and unyielding material 
hi would need to have a firm sculptor’s hand, and ample heat 
I 1 In In. tin with which to govern the chisel. “In our youths,” he 
di* 1 w. iids said, “our hearts were touched with fire. It was given 
» * in in Irani at the outset that life is a profound and passionate 

♦ hlng ” 

It was this conviction that enabled him to master the technicali- 

• 1. ol legal study, read his fill of the English Yearbooks, get out his 

liitoti o| Kent’s Commentaries and his book on The Common 
/ Km even as a young lawyer he was still absorbingly interested 
"i philosophy. In an office on Beacon Street, with the shades drawn, 
d»i n liglu flaring, whisky bottle on the table, and Holmes’s tall 
li him leaning against the fireplace mantel, he and William James 
oiild spend the evening in talk, “twisting the tail of the cosmos.” 
1 1 1 Manned to have all the gifts the gods could offer: family, wit, 
1 .1111 e. grace, a profound belief in life, a quiet self-assurance, a 

i» . p sense of security. He was of the leisure class, he lived and 

• ill 1 .1 in the grand manner, with just enough hint of the casual, 

♦ In pi ol. 1 nr, and the shocking to make it clear that the grand man 
hi 1 was something he adopted deliberately while he viewed it 
■ h|n lively. Mis success was like an irresistible force. He taught 
h 1 1 . n v. iid College; got the first professorship of law for which 
1 In ir was an opening; and, barely launched on legal teaching, was 

!• valc’d to the Supreme Court of Massachusetts. No wonder that 
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later he was able to touch the hearts of all young men with fire. For 
what he did for them was to take a profession that was rapidly be- 
coming too commercialized and sordid even for the strong stomachs 
of American youth and invest it with nobility, grandeur, daring. 

Holmes came to the bench already equipped with a philosophy 
which he had compounded somehow out of Plato, Emerson, and 
William James and out of his own already fabulous experience. It 
was not a self-contained philosophic system in which the ends al- 
ways met. More often than not he brought to the writing of one of 
his opinions merely a series of sharp insights and sharper phrases, 
which he would proceed to lick into shape and give an organic 
structure mainly by his unflagging vitality. His thought flowed 
from an insistence that any fact had to validate itself before it 
could disturb his desire to let past experience stand. “All that I 
mean by truth is what I can’t help thinking. . . . But I have 
learned to surmise that my can't helps are not necessarily cosmic.” 

But he had not rid himself of the influence of Plato, or of Plato 
in Emerson. Try as he would to wash his thought in the cynical 
acid of pragmatism, he still lived considerably in the realm of 
essences. There was always a straining for the universal, a restless- 
ness until he had shown “the relation of his fact to the framework 
of the universe.” Although he was called a sociological jurist, the 
values and experience he cared most about were of invariance 
rather than change. He had his eye peeled always for the curious 
uniformity with which the human animal behaves, whatever the 
century: he sought identities, whereas his colleague Brandeis al- 
ways sought mutations. His equipment in the lore of human uni- 
formity was profound; his equipment in the sciences of social 
change was less impressive. He gave lip-service to economics, and 
said that the man of the future in law was not the black-letter man 
but the economist; yet his own economics was fragmentary and 
almost archaic. 

But beyond philosophy or economics, Holmes was ridden by 
two myths: that of the soldier and that of the gambler. Life was a 
campaign, requiring heroic and disciplined individual qualities. 
Life was a throw of the dice, but the stakes were worth the risks. 
Both myths, it will be seen, are or the leisure class. His memory of 
(lie war made his approach to lile (hat of the good soldier; his 
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philosophy was an aleatory philosophy — the gods playing at dice 
tv 1 1 1 1 human destinies; his theory of law was that it was merely “the 
mi hi ol the game.” With this framework it was amazing how suc- 
1 1 m! 11I Holmes was in handling the problems of a complicated 
oi.hr.! 1 1.1 1 world. On the Massachusetts bench his tough and skepti- 

* 1! innservatism allowed the existing legal rule — embodying all 

* he 1 lunges and chances of the past — to stand unless the new doc- 
nlni loiced its way in. On the United States Supreme Court he 
*m 1 in | his skepticism toward the process of judicial interpretation 
in. II .hkI would allow the action of the legislature — embodying 
mh n •» experience and the risks they were willing to take in learn- 
iiiii how (o govern themselves — to stand unless it seemed entirely 
iiiim r.onable. What had seemed conservatism at first now seemed 
1 elh , distil. 

Ihn I lolmcs was no radical. He was against any “tinkering with 
dii Institution of property.” “The notion that with socialized 
ploj h i 1 y we should have women free and a piano for everybody 
«• » mi 10 me an empty humbug.” After rendering an opinion favor- 
d.h to some strikers he went on very sedulously to disclaim hav- 
* ♦ **4 my illusions that strikes were economically valid. He saw them 
mm m |y .is “a lawful instrument in the universal struggle for life.” 
In I n i. his whole conception seems at times an aristocratic refine- 
*m« ni mi Darwinism. He believed in the law of the economic jun- 
id« hui he wanted to see the beasts behave like gentlemen and ob- 

* 1 v 1 (hr 1 tiles of the game. He was able to come out in protection 
I 1 1 ,id< unionism on the ground that it gave the employees “equal- 

* i mI bargaining power” — that is, a good gambling chance. But 
1.1 apply an individualistic approach or a philosophy of risk and 

(Mi hlr lo American business was a thankless task. Business was 
miiii adept at that than was anything dreamed of in Holmes’s 
philosophy: it had Holmes licked even before the word “Go.” 
(•mu monopoly conditions, law could not be regarded with 
1 ib 11 1 pi a n < aim. To view thus the position of the worker as against 

* 1 *• huge ( mi poration, or the small businessman as against the hold- 
! i tu 1 ompany, was at best a bitter sort of irony. 

I d i 1 lenry Adams, 1 lolmcs was the (lowering of an aristocracy 

* I * it h It itself bewildered under the impact of the new industrial- 
imii but while Adams analyzed with a poignant awareness the 

• lines o| Ins debat, Holmes gallantly and robustly proclaimed 
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that one could still live in a world like this. Even aristocrats could. 
The function of the aristocrat was to maintain the great traditions 
while the forces loose in an industrial world battled it out to a 
conclusion. 

But Holmes is dead, and his influence lingers only with a few 
dissenters, protesting in a diminuendo. The prevailing tone of 
style and thought in the Supreme Court decisions is now set by 
Justice McReynolds and Justice Sutherland. But while Holmes’s 
defeat shows that the pre-industrial aristocratic tradition cannot 
grapple with the problems of finance capitalism, he will always be 
proof that the tradition could generate a superb personality, a 
gallant philosophy, and a great style. 

1936 


The Scar Holmes Leaves 


M r. Shriver has given us a volume of Holmes miscellanies 2 
— the early reviews and comments written between 1870 
and 1873 by the young editor of the American Law Re- 
view , plus some fugitive bits of the famous Holmes fleece that had 
not yet been gathered from the famous Holmes hedges, plus a 
bundle of letters written to his Chinese friend John C. H. Wu. 
The letters are easily the heart and prize of the collection — of 
them, more later. For the rest, it is good to have some of the early 
notes and comments, with their strong shop-talk flavor and the 
insight they give us into the mind of a hard-working young lawyer 
— good to have them if only to assure ourselves that there was a 
period in his life when even Holmes could be a bit prosy and 
matter-of-fact, and when not all the arrows that he shot were tipped 
with flame. It is good also to have the few uncollected papers of 
his later years, as further examples (if any were needed) of that 
exact proportioning of the statement to the occasion which makes 
Holmes’s occasional utterances among the outstanding ones in the 

~ Justice Oliver Wendell Holmes: His Hook Notices and Uncollected Letters and 
Tapers. Edited by Harry C. Shriver, will) an introduction by Harlan Eiskc Stone. New 
Y01 k, Central book Go., 193(1. 
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1 mi ' 1 comparable to Lincoln’s, and possessing a shade more 

1 11 r than his if a shade less vigor. 

I In-, book, by the very fact that it is a somewhat dressed-up 
1 tphnok, may now be added to the 1913 volume of Speeches and 
1 hi 1 1 1 7 o volume of Collected Legal Papers to complete the round- 
up «d I lolmes’s scattered writings within book covers. Add to these 
1 h 1 1 « volumes the treatise on The Common Law (which should be 

• ••pined leading in every first-year law course in the country as 

• mpplement to the case books), the 1873 edition of Kent’s Com- 
• n times, and a very few still uncollected signed articles, and you 

h 1 \ r 1 he total harvest of Holmes’s writings outside of his judicial 
I •minus and the main body of his letters. When Holmes’s literary 
*« 'i 1 1 inis have given us what letters and personal documents they 
h 1 \ 1 been able to wrench loose from his tenacious sense of privacy, 

‘ • dial! finally have the material on which to base an estimate of 
1 m in who, by every standard, was one of the completest persons 
have emerged out of our culture. 

I lie editing of the volume leaves something to be desired. We 
h a v r now reached the stage of Holmes-worship where we treasure 

* ' * 1 \ It agrnent of his, not only for its essential quality, but also for 
h, pi. ne in the complete whole. This is the spirit in which Mr. 
‘♦hiivei has approached his task. He has reprinted a whole set of 
unsigned book reviews and comments, originally discovered by 
I 1 1 1 n I 1 an kl ni ter. It is no iconoclasm to say that while it may be a 
good thing to gather up every scrap that a great man writes, there 
u \ n y In 1 le that is unusual or distinguished about these comments. 

I In m .ne to be sure, as Justice Stone points out in his Introduc- 
th*n. some startling intimations in some of the early papers — in an 
iM/U at tit le an understanding of the legislative character of the 
) 1 id h ul process, the extent to which notions of public policy enter 
min 1 he decision of cases, some shrewd adumbrations (as early as 

* ; 1 7 v ) of the value and also the limitations of the case method in 
die -uudy of law, some early statements of Holmes’s “prediction 
dn «ii y “ ol the law, a very striking paragraph on class legislation 
in 1 on 1 ie< (ion with the 1872 strike of the London gas-stokers. It 
may be 1h.1t I am overcritical, but it seems to me that this does 
ii* • i pistil y the 1 dual sacrifice of two-thirds of the 240 pages of text 
in the gods ol completeness. Such material would be interesting — 
in l ut. indispensable to anyone preparing a Holmes biography 
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or a critical estimate of the development of his thought. The ordi- 
nary student and reader, however, will find these ideas best de- 
veloped in his later speeches and opinions. 

The letters to John C. H. Wu are especially revealing. They are 
the heart of the book, and they are alone worth its price. They are 
the letters of an old New England aristocrat, laden with years and 
honors, to a young Chinese student of law and philosophy. Wu 
seems to have sent Holmes an article of his on Chinese law. He was 
twenty-two; Holmes was eighty. Holmes answered gracefully but in 
a noncommittal fashion. Gradually his interest was stirred, and the 
letters ripened into a steady exchange of correspondence over eleven 
years, including a period when Wu was in China as professor and 
judge and a period when he came to Cambridge on a fellowship. 
The last letter was written when Holmes was ninety-one. Together 
they offer the greatest amount of light that has thus far been shed 
from any single source on Holmes’s personality. 3 

We see an old man, concerned about his age, expecting to die 
any year, but gallant, generous, graceful — taking the time to dip 
into his rich experience and nourish an eager and hungry youth; 
we see a general in the campaign of life painstakingly teaching a 
soldier the rules of warfare; we see a man who has found success 
and a deep core of peace within himself gently nurturing the 
troubled spirit of a young man just starting out; we see a teacher 
writing to a student with infinite frankness and infinite tact. 
Holmes is at his best in these letters. He chats about his reading, 
striking off amazingly keen critical comments in passing. Thus 
about Whitman: “I don’t care very much for his posing as a 
message-bearer and his Messiah Jesus attitude, but I think that 
he is the most important poet America has produced.” About 
Hegel: “He could not persuade me that a syllogism could wag its 
tail ... he could not persuade me that his King of Prussia was 
God.” About Spengler’s Decline of the West: “A stimulating hum 
bug of a book.” About John Morley: “I used to think that in his 
world Harriet Martineau was the Virgin and John Stuart Mill 
the prophet.” About Bertrand Russell: “Pie argues in detail what 

8 The most important scries of Holmes letters — the correspondence with Harold 
J. Laski — has not yet been published Professor Mark Howe is also editing the very 
interesting correspondence between Holmes and Frederick Pollock. 
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I It n| taken as not needing further argument and in his general 
hw o! the universe seems to me ... to wobble between senti- 
Ho til .uni reason.” About John Dewey’s Experience and Nature: 
\ 1 1, idly written as possible. I could not have given an account 
i any page or chapter and yet he seemed to me to have more of 
mi << Minos in his head than I ever found in a book before.” His 
»• a n! a great book is a simple one: that it should “leave a scar on my 
miiiiiI ” And it is by that test that his own thought must be judged. 

I li w i ites of law, defining it as “a statement of the circumstances 
in which the public force will be brought to bear upon men 
1 1 m i nigh the courts.” Of justice: “I hate justice, which means that 
! 1 now i ( a man begins to talk about that, for one reason or an- 
1 1 m i hr is shirking talking in legal terms.” This note of tough- 

led i less recurs throughout the book, forming a sort of counter- 

I mi 1 1 1 to the note of fiery idealism. The tough-minded note is 
Minded especially when he is talking of political realities. He has 

• mi i expect for talk about equality. “I hardly think of man as so 
h ied .in object as Laski seems to think him. I believe that Mal- 

i him was right in his fundamental notion . . . every society is 
i. Minded on the death of men. In one way or another some are al- 
ls* and inevitably pushed down the dead line.” He hated also 

• 1 1 1 o| neighborly love, and wrote it down as humbug. He had 
in imaginary society of jobbists, who were free to be egotists or 

« 1 1 1 lusts on the usual Saturday half-holiday provided they were 
tM i ilin while on their job.” 

Nm did lie think much of “the human ultimate that man is al- 
< ays an end in himself. . . . We march up a conscript with bayo- 
ih i , behind to die for a cause he doesn’t believe in. And I feel no 
1 1 1 pies about it. Our morality seems to me only a check on the 
ultimate domination of force, just as our politeness is a check on 
i In impulse of every pig to put his feet in the trough. . . . When 

* i * to die development of a corpus juris the ultimate question 

■ wh.it do the dominant forces of the community want and do 

• Im > want it hard enough to disregard whatever inhibitions may 
* i ind m the way.” This was the ripe fruit of an idea he had ex- 
i i » ill more than fifty years before, in 1873, in his comment on 
iIm gas stokers’ strike. “This [Herbert Spencer’s] tacit assumption 

• •I the solidarity of the interests of society is very common, but 
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seems to us false. ... In the last resort a man rightly prefers his 
own interest to that of his neighbor. ... All that can be expected 
from modern improvements is that legislation should easily and 
quickly, yet not too quickly, modify itself in accordance with the 
will of the de facto supreme power in the community, and that 
the spread of an educated sympathy should reduce the sacrifice of 
minorities to a minimum. . . . The more powerful interests must 
be more or less reflected in legislation, which, like every other 
device of man or beast, must tend in the long run to aid the sur- 
vival of the fittest. ... It is no sufficient condemnation of legis- 
lation that it favors one class at the expense of another, for much 
or all legislation does that.” Thus his view of politics and law is 
seen as a curious compound of social Darwinism, the Marxian 
class-concept, and a hard pragmatic semi-Austinian recognition of 
the realities of a social system, all tempered by a tolerance of other 
people’s views and a humorous unwillingness to erect his own no- 
tions into absolutes. 

But Holmes never tired of saying that he saw law and politics 
only as parts of the cosmos. It is the cosmos with which his letters 
are most concerned. His attitude toward it was always that of a 
gallant humility, and a shrug of the shoulder that did not preclude 
the most arduous effort. A man must accept limits,” he writes. And 
again: “We begin with an act of faith, with deciding that we are 
not God, for if we were dreaming the universe we should be God 
so far as we knew.” But within these limits that the cosmos imposes 
he believed in human heroism. “If . . . you bear the fire in your 
belly, it will survive and transfigure the hard facts.” He had learned 
the “hard facts” on the battlefield in the Civil War. “The reality 
was to pass a night on the ground in the rain with your bowels out 
of order and then after no particular breakfast to wade a stream 
and attack the enemy. That is life.” And it was this sense that he 
had of life which led him to despise logic-chopping and theorizing, 
and to speak generally in an anti-intellectualist vein. He called 
speculation in vacuo “churning the void to make cheese.” Thus 
also his feeling about absorption with the forms of thought. “The 
only use of the forms is to present their contents, just as the only 
use of a pint pot is to present the beer . . . and infinite medita- 
tion upon the pot never will give you the beer.” When lie pushed 
his thought back as far as it would go, lie found finally “the mys 
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" » ■. u I 1 1 ic universe,” admiration for the insight of the artist into 

• It ti myslery, an emphasis on will (“the capacity to want something 
luMcly and want it all the time, and sticking to the rugged 

• mu “), and, in the end, “faith in effort.” “If I were dying my last 
unU would be: ‘Have faith, and pursue the unknown end.’ ” 

I Ins is Holmes in the last glorious decade of his life. He was 
philosopher in any technical, close-knit sense. He was a literary 
p \« hologisl, a moralist who did not impose his moral code upon 
dir 1 s, .1 liberal who makes us redefine the term because there was 
- -a lung merely humanitarian in him, an aphorist in the great 
*• ulilion, a magician with words, a man who for one could turn 
du shill of his experience into wisdom, a legal craftsman who 
•duiiyi knew his tools were subordinate to his products, a human 
!m i tig almost inhumanly capable of remaining unfooled by the 
1 *. ol life and undefeated by its perplexities. He had his limi- 

• uii an, bin this is no place to discuss them at any length. I have 
1 mm elsewhere 4 that he was ridden by two myths — that of the 

* ild i e i and that of the gambler. Life was a campaign, and one had 
a good soldier. Life was a throw of the dice, and one had to 
i d * one's ( fiances without grumbling, and abide by the rules of 
die game ( hit of such myths it was possible for a man who was the 

• iy pel lee lion and flowering of the New England aristocracy to 
I mliion die rules for a great and good life. But as one reads the 
I* m i and occasional papers of his last decade, one is more than 

• vri ■ onviiK ed that the greatness of Holmes lies in his insight into 
dn pioblem of the individual life, whatever the society, and not 
Inio die problems of social construction or reconstruction. For all 
hi * piai'inalism he has his eye on the universals and the identities 

• -I Id. not on ils mutations and on the fierce conditionings it offers 

d i i y in any particular culture. It is fundamentally a gentle- 

man \ universe in which Holmes lives, a universe of the elite. 
While we may <| uesiion how usable his system of thought will be 
h»i m in die turmoil on which we are entering, we can only be 
IP m lid ih.ii American culture in its brief span was able to fashion 
mii It i pi oduci . 

1937 
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Holmes, Frankfurter, and the Austerity Theory 


N o book this year (1938) will be more intensively read be- 
tween the lines than Professor Frankfurter’s. 5 In fact many 
people are likely to scan the interstices who have no mind 
for the lines themselves. We owe this fact to the accident (or is it 
an accident?) that the foremost scholar on recent Supreme Court 
history is also the most assiduously discussed prospect for filling the 
current Supreme Court vacancy. 6 We owe it also to the paradox 
that one of the most controversial figures in American life has 
always, despite the persuasive stream of his talk in private conver- 
sation, been reticent about the public expression of his views. This 
man whose mind has touched and influenced so many others in 
law, government, business, education, has a way of making every 
word count. The more the magazines and newspapers write about 
him, the less he seems to write for them, by a sort of Gresham’s 
Law which dictates that bad writing drives out good. 

Those who come to the book for the light that it sheds on 
Frankfurter as well as on Holmes will not be disappointed. For no 
man can write about another without writing at the same time 
about himself, and every man who has written about Holmes has 
managed to write something of himself into Holmes. But Mr. 
Frankfurter has done more. He has written a good deal of himself 
into his discussion of the Supreme Court and the judicial process, 
and he has done it courageously. Never in our history has anyone 
so prominently mentioned for appointment to the Court written 
in so critical a vein of its conservative tendencies. 

There is no indictment, no finger-pointing. Mr. Frankfurter’s 
method is one of deadly objectivity. In each of his three lectures 
he considers a phase of Holmes’s work on the Supreme Court — his 
views on “property and society,” on “civil liberties and the indi- 
vidual,” and on “federalism.” He begins each lecture with a brief 
introduction giving the factual social setting for the Court’s work 
in each field, and then proceeds to Holmes’s views. The effect is to 
show that one can be human and reasonable although a Supreme 

5 Mr. Justice Holmes and the Supreme Court. Cambridge, Harvard University Press, 

1 _ 

u'l liis essay was written before Professor Frankfurter’s appointment as Associate 
| ust fee of lire United States Supreme Court. 


MR. JUSTICE HOLMES 65 

« miih judge, and to reveal the chasm that separated Holmes and 

id his liberal colleagues from the Court majority during his 

■ u 1 < d (enure. It is as if there were, in the sense in which Disraeli 
njnifcr < > I (he “two nations” in England, two Supreme Courts in- 
id id one. Without this factual context, Holmes’s opinions are 
1 . it utterance; with it they take on, in addition, the accents of 
Mu vi table statesmanship. 

Mi l ianldurter’s eye is always on Holmes and his opinions. 

\ * 1 tin book is also a study of the judicial process, in the sense in 
1 hii h a profound book on Keats would have to contain at the 
him time a theory of the creative process in poetry. Mr. Frank- 
1 in t ci loves the judicial process, whatever he may think of some 
I Hi practitioners. And he is plain-spoken about its frustrations 
hi » iii i v* lie believes so deeply in its possibilities. It is partly be- 
mmc of this odi et amo at the base of Mr. Frankfurter’s attitude 

• mv ml the Supreme Court and partly because the book is about 
I h dines that it contains his best writing thus far. The sentences 

i n f h and glow, the argument moves swiftly, and there is a sus- 
tained brilliance of phrase that gives an edge even to his poised 
mm) balanced judgments. 

I heir can be no quarrel with the estimate of the greatness of 
i I. dines'. s opinions. But since the book is also an inquiry into the 
m nine of t he judicial process, I am inclined to linger over the 
mi iI vms ol how Holmes arrived at his judgments. 7 * Mr. Frankfurter 
midi 1 m ores Holmes’s capacity to “transcend personal predilections 
Mid pi ivatc notions of social policy” — what I should call the “aus- 
illy theory” of the judicial process. But if Holmes was so com- 
1 !• tely above the battle, it would seem harder to apply Mr. Frank- 
1 in in s social-context method of approach to him than to any 
1 n t h * i in the Court’s history. It fits the early Brandeis or the present 
IU.it I one can even use it for the inverted sociology of Field or 
mu lif t land. But it is surely one of the prime paradoxes about 
lb. Inns that one who averted his eyes from social needs should 
haw written opinions that coincided with, let us say, those of 
(uMiie Biandeis, which were frankly sociological. 

I Ml ,1 mimic extended discussion of the theory of the judicial process, the reader 
> Midi im 1 del to the essay in Part IV below, “The Supreme Court and American 

• ftpilrdUm," se< (ion 5. 
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There are several hypotheses for resolving this paradox. One is 
that Holmes was a social neutral Olympian whose credo about the 
Court’s power happened by the merest accident to jibe with our 
deepest social needs. I say “by the merest accident,” for if Holmes 
was a completely disinterested mind who always gave the legis- 
latures carte blanche , there can be no strictly logical relation be- 
tween his decisions and the needs of America; for all we know, the 
legislators might have wholly misgauged the social needs, and 
judicial tolerance have been no blessing. 

Mr. Frankfurter seems inclined to a second and more forceful 
view of the austerity theory. He points out that Holmes’s tenure 
on the Court coincided with an upsurge of regulatory legislation 
in the interest of “bringing to the masses economic freedom com- 
mensurate with their political freedom.” Thus Holmes’s policy 
of a laissez-faire attitude toward the legislatures would be likely 
to have the same social consequences as a more affirmative method 
of deciding cases in terms of their social context. Holmes’s opinions 
took on, as it were, the color of the legislature’s sense of social 
need. Logically such a sociology is still strongly tinged with the 
accidental, but it is accident geared to historic trend. 

My own leaning would be away from either of these explana- 
tions and toward a third. It may be true, as Mr. Frankfurter ob- 
serves of Holmes, that “he had an artist’s craving for perfection 
and sought it through an austere observance of the demands of 
judicial self-limitation.” But I am not satisfied with the entire 
austerity theory. For anyone to transcend his own convictions in 
the way Holmes is reported to have done would be more than hu- 
man — and Holmes was always human. I am less impressed with 
Justice Holmes’s austerity than with his shrewd Yankee sense of 
strategy. As a consummate artist, Holmes had a genius for economy 
of effort. He knew the extent to which a judge’s constitutional doc- 
trines were shaped by his social views, and his social views by his 
training and his sense of economic interest. He knew his brothers 
on the bench, and how their narrow lawyers’ intelligences could 
play havoc with the broad demands of social growth. He knew how 
hard it was to hope for anything from a head-on encounter with 
them about social policy. And he must have known that, given the 
power of judicial review, theJbcst way to keep them from meddling 
overmuch with the processes o I social adjustment was to limit their 
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• • 1 1 \ it y as censors. Thus Holmes became the father of judicial 

• II limitation. 

I un the more inclined to this view by several other considera- 
m • • 1 1 h One concerns the difficulty we have always had, on the 
1 M imse of Holmes’s uncompromisingly judicial austerity, of ex- 
it lining the fault-line between his property decisions and his civil 
U.. ity decisions. The problem is this: how reconcile Holmes’s 

• mi ion of legislative restrictions on property with his refusal to 

• M. iate legislative restrictions on civil liberties? Mr. Frankfurter’s 

• *hit ion of this paradox is brilliant, but it stays within the limits 
I 1 lie austerity hypothesis. “Just as he would allow experiments in 
nimmics which he himself viewed with doubt and distrust,” he 

• muiI I lolmes, “so he would protect speech that offended his taste 

• ml wisdom.” But surely that is either stretching austerity too far 

• ml making self-denial almost an end in itself, or shifting the 
n.imd from the principle of judicial self-limitation to the actual 

1 a I values to be preserved, whether of economic experiment or 
uui I In dial experiment. I incline to the latter view as the more 

• di • |t iate, and I wish that Mr. Frankfurter were more consistent in 
In tiding lo it. Holmes had a realistic way of keeping his eye on the 

Itjn 1 lie did not make a fetish of the policy of judicial tolerance 

• • .him*, in cases of legislative infringement of civil liberties, he 

I •mud his colleagues all too willing to pursue such a policy. What 

• good strategy in regard to the economic restrictions because 

II Ird to good social consequences became bad strategy in the civil- 
id .« ity restrictions because it led to bad social consequences. 

I line were, moreover, cases even in the economic areas where 
1 1 < >lmes dropped his protective mask of judicial tolerance and 

• • ml ( le.u ly in accord with his views of economic theory. These 
l ie, to be sure, cases where the question was one of interpreting 

• tlt< 1 1I1. m invalidating legislation; yet we all know that the Court 
1.0 shown its power as much in its interpretation of statutes as in 

■ v . io of them. One instance was Holmes’s opinion in the North- 
iii Set uniies case. We can sympathize today with Theodore 
I* hoc veil's rage over a line of reasoning which did so much to 
hit tie down the effectiveness of the Sherman Anti-Trust Act. It is 

• m, m snug also to read Holmes’s opinion in the Dr. Miles Medical 

1 iiipany case, watch his floundering in the bog of Austrian eco- 
theory, and see (he similarity between his views and those 
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which whittled down the effectiveness of the Federal Trade Com- 
mission. Mr. Frankfurter himself mentions some further instances 
of Holmes’s archaic views of economic theory. All these cases 
added together remain marginal and do not reflect upon Holmes’s 
greatness. Yet they indicate that Holmes was not wholly austere 
in his approach to legislation, that he had economic notions and 
applied them directly in his opinions, although most often he 
found it better strategy to let the legislature have its way, so long 
as it was safe to do so. 

I do not want to press too hard this view of Holmes as a strate- 
gist. He was neither schemer nor dreamer. He was an aristocrat 
who cherished on the one hand little love for the novi homines of 
capitalism and on the other very few illusions about tender- 
minded sociologists and reformers. His decisions show scant sym- 
pathy for either. Yet he was caught in a dilemma. As an aristocrat 
he would not go out of his way to concern himself with mass wel- 
fare; neither, however, would he let the capitalists have things to 
themselves. The best gesture was at once generous and Olympian 
— to let the legislature have its way. He saw the uses to which he 
could put the philosophically aristocratic doctrine of judicial 
laissez-faire , and to give it substance he added to it the philosophi- 
cally aristocratic concept of the reasonable man, borrowed from 
the common law of torts, changing it into the concept of the not 
unreasonable legislator. 

He was not the greatest judge we have had on the Supreme 
Court. Marshall was more formative, and Taney. He had too much 
skepticism and too little fighting faith, was too little part of the 
emerging forces of our economic life, to be able to shape those 
forces with an unquenchable will. But he was probably the great- 
est mind and the most complete and human personality we have 
had on the Court. 

If I have a quarrel with Mr. Frankfurter’s masterly study it is 
for the tendency I have pointed out to take Holmes’s rhetoric of 
austerity at its face value, and the tendency to deify him. I think 1 
understand what lies behind this tendency. There is Mr. Frank- 
furter’s own knowledge of the man, and his love for him. There is 
the fact that ilu* Holmes method of judicial sell limitation, so long 
neglected by the Court majority, has come into the ascendancy in 
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tin | urgent Court, and Holmes may be viewed somewhat as the 
|ndi< ul prophet now vindicated. Finally— for no work today can 
h« Ip being an oeuvre de circonstance — there is the author’s desire 
1,1 hold Holmes up as a model of tolerance and social rationality 
■ "• irrational and sadistic world. 

< >nc may agree with all this and yet ask whether it is not time 
In ing Holmes down to earth. There he belongs and there, I 
1 1 " " • he would prefer to be rather than in the godlike regions 
• h< ic men austerely transcend their social convictions. 8 

!938 


" * dial some of those whose judgment I value most are most 

in disagreement with me. Among them are Mr. Justice Frankfurter himself, 

mr “ •“* is unpersuaded and impenitent; and Professor Harry Shul- 

**"*" ll,r l ,aw S( l‘ool, who in private correspondence has expressed a low 
I 'Hinn of the view of Holmes I present here. 
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Mr. Justice Brandeis 


The Social Thought of Mr. Justice Brandeis 1 

1 

I n the judicial opinions of Mr. Justice Brandeis the realities of 
social change confront the equally powerful realities of vested 
interests and vested ideas. The result is as significant a mirror- 
ing as judicial literature offers of the essence of the American na- 
tional experience. With no other jurist are the issues that have 
emerged from our economic development so clearly drawn or so 
sharply presented. No other gives so immediate a sense of the 
heroic and, as it sometimes seems, hopeless task that the Supreme 
Court has wittingly or otherwise assumed — the task of directing 
the chance and change of the economic process. Mr. Justice Bran- 
deis has found himself in the thick of every battle involving im- 
portant issues of statecraft. His name has therefore taken on in the 
public mind implications in the realm of social policy as well as 
in that of judicial opinion. The liberals have ranged him on the 
side of the angels, the conservatives somewhat lower. For a surer 
estimate one would wish to go beyond his reputation to the solid 
fact of his written opinions, beyond that to the body of his social 
thought, and finally to that integrated personal philosophy and 
viewpoint which never fails to be impressive even when one disa- 
grees with it. 

But the difficulty of isolating and formulating the hard core of 
Mr. Justice Brandeis’s social thought can scarcely be overestimated. 


i This essay was first published in the Yale Law Journal for November 1931, on t he 
occasion of Brandeis’s seventy-fifth birthday. It was reprinted in the symposium vol 
nine Mr. Justice Brandeis , cditedTy Felix Frankfurter (1932). I have not sought to 
revise it, except for the omission ol a few supeilluous loot notes. I have therclore not 
included a discussion o( |nsliic Biaudeis's opinions in the intervening years, 1931 39 
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H. lu, nowhere mapped out his legal philosophy in the form of 
1 »"l* roincna to all future systems of judicial decision. Nor has he, 
hi 1 Mi Justice Holmes, the gift of compressing a lifetime of 
mi In info a single gleaming sentence that lights up and inte- 

• *»< • < vri ything else he has said. Mr. Justice Brandeis, it must be 
“ mm inhered, is specialized to advocacy and judicial decision and 
•• 1 in philosophizing. He is himself one of the most a-philosophi- 

*1 ««l jurists' — a thinker whose thought is always directed to even- 
•• ‘I " non, a judge in the great tradition of the Anglo-American 

* * fnv who proceeds from the facts of the concrete case to a par- 
*»• mI. 11 dec ision, asocial theorist whose “principles” are nine-tenths 

mImim iged in the form of preconceptions and crop out on the sur- 
‘ - • *»nly .is approaches to pressing issues in contemporary affairs, 
i h han said of his own mental processes that it is only after he has 
< Mind himself confronted by a specific set of facts and has thought 
! »• May through them to a conclusion that he has found it to coin- 
idi wiih some well-recognized philosophical “principle.” 2 As for 
■' ivrd classification into schools of jurisprudence, it accom- 

**• dan s Mi . Justice Brandeis about as badly as it does Mr. Justice 
M I iiu s, 01 any other non-academic and non-imitative mind. Ap- 
■ I' I ling the problem of law and society from an intensely activist 
point, Mr. Justice Brandeis has not been interested by the 
/ /unit tistrcit of the schools. He has preferred to fight his battles 
■m iiu limits of social legislation and judicial decision rather than 
•» dir 1 ( .dm of method. 

\\ lull this may be worth saying, it is at best only a set of half- 
* • »nli. I hat men vary not so much in whether or not they are 
1 i*d« isophcrs but in the extent to which their philosophy is articu- 
1 o* 1 . a psy< ho logical commonplace. It is, in fact, one of the attrac- 
•< - pautdoxes that emerge from a study of Mr. Justice Brandeis 
- o with all his distaste for philosophy he is known as the judge 
oh 1 h< most definite and coherent social philosophy, and that 
oh all Ins apathy about method his greatest importance for the 
Immim may lie in the novel elements he has added to the tradi- 
o d method of adjudicating legal controversy. The quest of the 
oi-ii in ul.ite major premise that Mr. Justice Holmes has inaugu- 
o. d h ads in the study of Mr. Justice Brandeis to consequences 
i i' Mill moment lot legal and soc ial theory. 


* ItiMoiliitlioii by !• 1 ucM Poole (o Hr.indris, Business — A Profession (1914), xii. 
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There is of course the ever-present danger that the student will 
read his own preconceptions into Mr. Justice Brandeis’s opinions. 3 
And there is also the danger of his forgetting that the social 
thought of a judge cannot be estimated by the criteria that would 
be applied to a social theorist writing out of the plenitude of his 
experience and his imagination. We can scarcely expect — even if 
we might wish — a Supreme Court opinion to read like the Com- 
munist Manifesto or Sorel’s Reflexions sur la Violence . 4 The judge 
cannot express an untrammeled economic or social philosophy. 
The facts and the issues of the specific case, the constitutional text 
he is seeking to apply, and the precedent he must to some degree 
follow all link him by a sure falconry to the solid ground from 
which he might seek to soar too far. 


2 

The earliest influence in fashioning the mind of Mr. Justice 
Brandeis — and perhaps therefore the deepest and least eradicable 
— was a strain of romantic liberalism whose essence was a gallant 
and optimistic struggle for certain supposedly primal human 
rights. 5 It was a liberalism compulsive enough in its emotional 
force to lead his parents to emigrate to America from Bohemia 
after the unsuccessful revolutions of 1848. 6 These revolutions, 

3 It is significant that most of the writers in the excellent collection of tributes to 
Mr. Justice Holmes (Mr. Justice Holmes , edited by Felix Frankfurter, 1927) find in 
him something to confirm their own faiths. Thus Mr. Justice Cardozo finds him a 
philosophical jurist, Frankfurter a legal statesman, Dewey a pragmatist, Cohen a 
lonely thinker, and Miss Sargent a gallant gentleman whose flame is fed by sub- 
terranean fires. 

4 This has, however, not kept some Supreme Court opinions from reading like 
Herbert Hoover’s American Individualism (1922). 

s For the biographical material on which the interpretation of Mr. Justice Bran- 
deis’s earlier career in this section is based, the writer has drawn chiefly upon Ernest 
Poole’s introduction to Brandeis, Business— A Profession , supra , note 2. See also 
De Haas, Louis Dcmbitz Brandeis (1929), Norman Hapgood’s penetrating “Justice 
Brandeis: Apostle of Freedom” (1927), 125 Nation 330, and Charles Beard’s admirable 
introduction to Lief, The Social and Economic Views of Mr. Justice Brandeis (1930). 
The most valuable source material is to be found in the records of the Senate 
Judiciary Committee that held hearings on the appointment of Mr. Justice Brandeis 
in 1916. Since the present essay was written, Alfred Lief has published his very full 
biography, Brandeis: The Personal History of an American Ideal (1936), and Alphcus 
T. Mason has published Brandeis: Lawyer and Judge in the Modern State (1933) and 
The Brandeis Way (1939). 

o The story of the emigration of t lie Goldmark and Brandeis families is recounted 
with considerable charm in Goldmark, Pilgrims of '48 (1930). 
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pilv < hai acterized by Trevelyan as “the turning-point at which 
"If mi history failed to turn,” were in spirit constitutional, hu- 

• iiii'ii 1.111, idealistic. They represented a renewal on Continental 
’<! "I the equalitarian ideals of the American and French revolu- 

h m t :.n 1 Jed back to the United States by the emigrant groups 
I ill* midcentury, they imparted a new freshness and vigor to 
Ur \mri i< an tradition of civil and political liberties. Freedom 
*o»d 1 1 1 s 1 1 < ( • and democracy as home-grown varieties had wilted a 
1 ‘I in 1 he hot climate of American experience; but when similar 
*1" nines were transplanted from Europe they became vigorous 
and 1 vrn beautiful growths. They were terms that still had a genu- 
in« Mid simple content for these naive newcomers. Mr. Justice 
M‘ mil* is grew up thus in an atmosphere of what might be called 
j miiiii ive Americanism. 

I hi*, Americanism took the characteristic form, in the semi- 
n hi m i Kentucky society in which the Brandeises lived, of a 

• • ply lelt individualism. The complexion of such an individual- 
"in was as varied as were the sources of the sense of release from 

hit It 11 sprang. To be allowed finally to do what one in Europe 
1 d always dreamed of doing and what one had regarded as the 
"1111*1 of .1 freeman, to talk or criticize or worship as one pleased, 
*1 f ,m immediacy of relation between economic effort and eco- 

• mii irward, reinforced one’s sense of the dignity and sovereign 
mi pi h uih e of the individual. There were also the slaves as intense 

** l vi \ id symbols to sum up for a border-state abolitionist group 
htii 11 meant to lack the liberties of an individual. Mr. Justice 
M» mih is rec alls how violent his reaction was when, during a brief 

• p >1 1 1 11 m (Jermany as a young man, he was reprimanded by the 
uiihuiiiies lor whistling at night. The reprimand was more than 

* pi isnii.il reproof; it was an insult to a complete and cherished 

u \ y n| I i le. 

< hu does not become easily disengaged from a way of life thus 

• I* i ply learned. The whole early career of Mr. Justice Brandeis, 

uh ns hard work and study and success, runs in the best tradition 
I \meiiran individualism. In fact, all the events of his first forty 

• ns had conspired to make him an idealistic yet successful liberal 
nid i i\ ii leader, whose conspicuous ability condoned his excess of 

• d, and whose mastery of the hard facts of business showed that 
hi* somewhat tiresome sermonizing was not to be taken overseri- 
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ously. It is true, he showed at times a disquieting curiosity about 
matters into which a Boston gentleman rarely pried; as when in 
the eighties he began to talk with labor leaders, and to regard the 
labor struggle from the worker’s point of view. And he showed also 
a somewhat unusual tendency to interpret the lawyer s function 
as more than mere advocacy and to set himself up now as judge and 
now as arbitrator. But all his offenses stayed within the limits of 
tolerance. 

The genuinely formative years of Mr. Justice Brandeis’s mind 
fell in the “social justice” period of American history, in the latter 
part of the nineties and the first decade of the twentieth century. 
They were years which witnessed on the one hand the rise of 
powerful vested interests and the expropriation of American re- 
sources by capital acting under a laissez-faire philosophy of gov- 
ernment, and on the other hand such movements as populism, 
muck-raking, trust-busting, and the “new freedom.” The vigor of 
individual enterprise which had opened a continent had grown bar- 
baric and piratical in the exploiting of it, and the pure metaphysi- 
cal passion which had driven successive waves of migration to 
America, were now transferred and transformed into an intense de- 
sire for purifying the body politic. To minds educated in the dia- 
lectic of liberalism it seemed obvious that the situation could be 
best explained in terms of a dualism of conflicting forces. It seemed 
clear that the captains of industry and the masters of capital, in the 
exultation of success, would sweep away every landmark on the ter- 
rain of American liberty. And it seemed clear also that the only re- 
course for liberals lay in a militant attack on all fronts — an attack 
on bankers, on corporations, and on politicians corruptly allied 
with them, a pitiless campaign of investigation and publicity. 

It was amidst this planetary crash and turmoil that Mr. Justice 
Brandeis’s world took definite shape. It was in a sense inevitable 
that he should have been caught up in the swirl of these forces. 
For it is of the essence of his mind to be receptive to the aspirations 
and conflicts of the world he lives in, and to desire participation 
in them. Possessing little of Mr. Justice Holmes’s transcendence of 
any specific period, it is rather his genius to be immersed in his 
time. After the critical struggle to establish a legal practice was 
won, his mind, whose Hebraic sense of righteousness had been re 
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Hil.itml by his background of Continental liberalism, turned 
■ !« and more to issues of social justice. 

II* humd in the dominant temper of this populist-muckraking 

! I dial essential continuity with his own past without which no 

-•’imdiial (‘liters upon a revolution in his thinking. He found 
mm m his new philosophy for the ideals he had learned as a boy, 
mu .ds<> lor the individualism that had dominated his youth. 
U h n 1 Ins period added, in his case as in the case of other liberals, 
* 1 new perception of the changes that the coming of industrial 
f ly had wrought in the conditions of American liberty and 
mm 1 1. ,m individualism. It was clear that the old ideals could no 
n • 1 he pursued in the old way. That the ideals themselves were 
•* Mih while and needed no replacement formed part of those first 
him 1 pies which the liberals of that day did not question. 

In 1 .011 is I). Brandeis, the able Boston lawyer, the forces of 
id.. 1 dism gained no mean ally. I say ally, because a common, un- 
r = . iimiing soldier he could never be; stern individualist who 
mi d mote about the integrity of his personality than about any- 

♦ hhig < Ise, he had to fight in his own fashion. He threw into the 
one de all the resources of his mind — his amazing legal acumen, 

* pei Miasi veness, his mastery of the details and refinements of 
Mp.iiaiion linance, his unwavering sense of values, his eminently 

• * • * 1 id constructive imagination. Equipped with every weapon 
1 inl'H m. 1 1 ion one had reckoned one’s own, he was a terrifying 
PP «m n( lo encounter. But if he spared no one else, he was most 

♦ •Uhl* v> with himself. He worked indefatigably. He sacrificed his 
i- nne, interests. He dedicated himself with a monastic fervor to 
i. u lie (oik rived to be the service of the public. He came to be 
*11. d 1 lie “People’s Counsel,” and if there was a touch of asperity 
■ » 1 Im way (lie name was applied to him by opponents, he himself 

I 11 with a high seriousness. His ideal of citizenship was Peri- 
U in. htu he pursued it with a religious intensity that was medi- 
eval 

lb was cHcetive. Of that there can be no doubt. The minutes 
1 I* 1 .lai i ve hearings and investigations, the records of lawsuits 
m hi* h gioups of citizens, organized as a “league” of some sort 
"dn 1, applied lor court action against an encroaching corpo- 
mimii. die newspapers that reported his speeches and activities 
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and the journalists who commented on them, all attest to his 
effectiveness. There was room in that struggle for every sort of 
talent — for a Bryan, a La Follette, a Roosevelt, a Steffens, a Hap- 
good, a Wilson. But when most of the brilliant legal ability of 
the country was being enrolled in the service of the corporations, 
the talents of a first-rate legal and statistical mind were worth more 
than the talents of all the politicians and journalists. Mr. Brandeis 
found himself at home with the sort of problems that had now 
to be mastered. His career, winding its way from one set of finan- 
cial and political intricacies to another, takes on something of the 
fiber of the period. 

In two important respects he stands out from the group of 
turn-of-the-century liberals with whom his name is associated. He 
had a passion for detail and concreteness where most of them dealt 
in invective and generalities. And he had a capacity for construc- 
tive achievement in the field of social legislation and social inven- 
tion. An exposure of insurance companies was accompanied by a 
plan for reorganizing the industry and by a new form of savings- 
bank insurance; an attack on the railroads gave him a chance to 
launch on its career the principle of scientific management; a call 
to arbitrate a labor dispute resulted in the “protocol” and the 
“preferential open shop.” And he knew not only how to create and 
state these ideas and plans; he knew also the technique of publicity 
and persuasion without which in the apathy of modern life they 
would have been ignored. But perhaps most important of all was 
the will to “follow through” an idea until it was functioning, and 
the infinite capacity for pains which saw to the details of organiza- 
tion. In the stress he laid upon social invention he was closely re- 
lated to the Jeremy Bentham whom Graham Wallas interprets; 7 
more closely even than was the administrative constructiveness 
which the Webbs were seeking to effect in London. 

Yet even twenty years of unremitting effort in this direction 
would probably not have sufficed to rescue his name from the com- 
parative oblivion of those who fight heroically in a hopeless cause. 
To say this is not to do injustice to either the seriousness or the 
effectiveness of Mr. Brandeis’s public career before 1916. What- 
ever else happened, his place in the amazing history of those two 


7 "Bentham as Political Inventor” (i<)i{f>), 129 Contemporary Itevirtit 308. 
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• ides of American life would have been distinctive and secure. 

• 1 1* this (he place to enter upon an extended critique of those 
Hih whom he was allied and their cause. From the vantage-ground 
! iIm* present it seems clear that the cards were stacked against 

* m I lie forces they were fighting were too integrally part of 

• 1 1 > 1 1 . 1 1 i s t industrialist society — part of the logic of its develop- 
in .nid part of its psychological context — to be severed from 

» l"i separate destruction. None of them was either willing or 
■ io aitack the foundations of the society itself. And to save 
body while striking at the excrescences required a more subtle 
! * • 9 h » s is of historic and economic forces and a more mature grap- 
i 'mi- with the complexities of the problem than the resources of 
! drearies could command. If Mr. Brandeis stands out as a 
mmpir and heroic figure in the populist thought of that period, 
** 1 nnl for the raking fire of his cross-examinations, or for the 
1 * »\« assurance of his analysis of the Money Trust; 8 not even for 
ii stubborn command of facts and figures which made men call 
1 i"i 1 1 m* mathematician of the movement. 9 It is rather because of 
♦h< * liras we find him laying, even in those days, upon the neces- 
m !m the continuous application of social intelligence to social 
i * • iblrms, and upon the inadequacy of any solution which did not 
1 • • behind it the creative will of the people. 

Ihn n was Mr. Brandeis’s misfortune to try to fashion a social 
i Inlosophy in the midst of a crusade. The pennons wavered for a 

• iim in, Muttered anxiously, but were immediately carried for- 

• ill 1 le was himself caught up in their contagion, and since cru- 
- ‘T *• never reach their goal, he might have remained merely one 

I i lie adherents of a “fighting faith” which had had its day and 

• •ii way to another. But the fervor of the crusade had reached 

* • t In • While House and when, on the death of Mr. Justice Lamar 
"i i‘)ih. President Wilson looked about for a successor his choice 
' ll upon i lie Boston lawyer who had displayed such ability and 

• m.ier .uid who, without holding public office, had already had a 

• i * m • In I public life. 

Whatevn ihe merit of the appointment, for us it changes the 


** ' f People's Money (1914). This originally appeared as a series of articles in 
H ••/•.( t Weekly (1913 14). 

■ i lie lepiint in llapgood's introduction to Other People's Money of Hapgood’s 
fiMiiil.il lot limpet's Weekly entitled “Arithmetic.” 
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whole perspective of Mr. Justice Brandeis’s work. It transformed 
him from a free lance into one of the ruling powers. It gave direc- 
tion to his energies and meaning to the wide scattering of activities 
that had constituted his career. There is no need to underestimate 
the dramatic quality and the importance of that early career in 
order to see that as a result of the appointment its chief interest 
now lies less in its intrinsic qualities than in its having been an 
apprenticeship for an opportunity. We can see with some degree 
of clarity, with the detachment that the intervening years give, 
what that opportunity was and how effective was the apprentice- 
ship. The entire focus of those two crowded decades changes, and 
they become pre-eminently a record of the education of Mr. Justice 
Brandeis. 

Like any worthwhile education it consisted both of learning 
and of unlearning. It was comparatively easy for an energetic and 
responsive person amidst the social intensities of the period to 
unlearn the genteel tradition of restraint which tended to envelop 
one at Harvard 10 and the tradition of quietism in which the legal 
mind everywhere was wrapped. But it was harder to unlearn what 
had lingered over from one’s liberal-romantic background — the 
faith that in a democratic society there was equality of liberty and 
opportunity, or some immediate relation between the function- 
ing of government and the needs of the people. 

From one point of view, Mr. Justice Brandeis’s contacts with 
labor unions, corporations, and bankers, with the sweated workers 
and the vested interests, constituted an exploration of modern in- 
dustrial society unique in the education of justices of the Supreme 
Court. He gained an understanding of the cleavage that lay be- 
tween the haves and the have-nots, * 11 and some notions of the im- 
plications of that cleavage for both. He grasped with some degree 
of realism the meager content of life for the vast armies of labor. 
He sought the answer to the riddle of how a society that gave its 
masses no leisure from the grinding hours of labor and no protec- 

10 For an account of this genteel tradition that can be set up in illuminating con 
trast to the turmoil of the “social justice” period, see Santayana’s essay on “The Gen- 
teel Tradition in American Philosophy” in his Winds of Doctrine (1913). 

11 “We are sure to have for the next generation an ever-increasing contest between 
those who have and those who hive not.” — Business — A Profession, supra, note 2, at 
li-lii. This book is a collection of articles and occasional speeches by Mr. Ihandeis. 
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I ' "in exploitation in the barbaric competition for profits, that 

1 -I no measures to control how much they would be paid for 

* *<* i 1 work or how much they would be charged for what they 
1 ') In, and that made no provisions for them when they grew too 

I 1 "i *>k k to be profitable — how such a society could expect them 
l'ii m the vital and intelligent units predicated in a theory of 

1 He saw the growing institutionalization of life as it 

II mbodied in the corporation, the trade union, and the cen- 
" di/aiion of government, and the danger that amidst it the in- 
'• ' idu.il might be lost. But his education taught him also that 
1 1 " " u - ls invested in the American economic system more hard 

•1 1 and experience than any novel scheme of control could com- 

and that it was dangerous to drive beyond the bounds 

* • 1 1 1 1 1 which initiative and skill could be continuously exerted, 
balanced and mature an education could not have been ac- 

in a vacuum. Whatever Mr. Justice Brandeis learned or 

nii lined proceeded from that direct pragmatic context of exi- 

• "i y ami action that seems always to have been so congenial to 

I, 1 mind. The fight he waged from 1896 to 1911 to keep the con- 
" I "I die Boston transportation system in the hands of the city 

1 • bint a notion of the political intrigue through which fran- 
1,1 ’ ■ arc obtained. He delved deeper into public-utility eco- 
iiin s in (he struggle that he waged from 1903-5 for cheaper gas 
• n. in Boston. His fight against the New England transportation 
‘■•"iiopoly of the New Haven railroad (1906-12) confronted him 
iili die problem of the relation between inflated capitalization 
■ l 1 oh o.id rates, and between monopoly and service to the com- 

v. and his appearance before the Interstate Commerce Com- 

ini ion in the series of railroad-rate cases (1910-13) made him 
‘ '"id dii ougli the connection between the management of a rail- 
• l ami us expenses of operation. His conception of the place of 
"h unions in American life came from direct experience in 
1 disputes. I le waged a bitter fight in 1904 against the Boston 
1 l " u apliical Union, in which he discovered that unions no less 
hi employers might he unscrupulous and irresponsible. But, 

I I, 1 1 " ! ’. •* this caused him to think a good deal about the principles 
| it nli union organization, it did not make him an anti-unionist. 

I’’ had loinid out at least as early as 1902 what despairs lay be- 
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hind the heroism of protracted strikes; 12 and he not only favored 
the legislative objectives of the union in obtaining better wages 
and more humane working days, but he regarded them as an in- 
surance against the irresponsibility of employers. The year 1907 
even found him at the strangely unjuristic task of tracing the pos- 
sible consequences that a more-than-ten-hour day for women 
workers in an Oregon laundry might have on their physical con 
dition, their moral life, or the character of the future citizenry 
they gave birth to. 13 

Perhaps the most impressive item that his labor contacts added 
to his education came from his experience in arbitrating the strike 
of the International Ladies Garment Workers in 19 10. 14 Here he 
was brought face to face with a strange group — intelligent, ideal- 
istic, bickering, embittered, exploited in the “sweating’' system, 
yet charged with tremendous vitality, through whom a rich and 
alien culture imbued with European radical ideas was being trans 
planted to America. His studies in connection with the Ballinger 
investigation of 1909, in which he had played so prominent and 
dramatic a role, presumably as counsel for Glavis but in reality 
as inquisitor for the public, had given him some notion of how 
the natural resources of the country were disposed of. But here, 
among the Jewish garment workers in New York, he found human 
resources that called equally for conservation. He was successful 
enough, tentatively, in evolving a technique for settling their dis- 
putes with their employers, just as he had been successful in 1905- 
1908 in evolving a technique whereby, through savings-bank insur- 
ance, the workers of Massachusetts could get protection at rates 
that were not excessive. But the thing that troubled him was that 
ultimately these individuals — and all individuals — were at the 
mercy of those in whom economic power resided, and that this 
economic power went with the control of the fluid capital of the 
country. His experience in the life-insurance fight had shown him 


12 “if you search for the heroes of peace, you will find many of them among those 
obscure and humble workmen who have braved idleness and poverty in devotion 
to the principle for which their union stands.” — Business — A Profession , supra , note 2, 
at 84. 

13 Muller v. Oregon, 208 U. S. 412, 28 Sup. Ct. 324 (1908). 

14 See the account of this arbitration, its difficulties and consequences, in Lorwin, 
The Women’s Garment Workers (1924). 
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! «b pier to which the capital of the industry was concentrated 
tM tin "Big Three” companies; and in his series of Harper's 
M * * . A/y articles in 1913-14 on the Money Trust he carried the 
• * ! m Imthcr, making it embrace the entire financial structure 
I ih« t 1 nmtry. 16 

I Im n was much, it is to be conjectured, that Mr. Justice Bran- 
! * *• did not learn during those years of his crowded career. But 
h iiluing the blind chance that fits or misfits our haphazard 
!“* at 1 1 iiis to the crucial tasks that somehow fall to us, the educa- 

* -M ol Mi. Justice Brandeis appears now as having been amaz- 
•• h ipposite. The social context within which, as a justice of the 
**»)••< mr Court, his thinking would have to proceed was more 

Mipb s than that in which either the Constitution or the body 
1 1 1 m 1 1< 1.1I precedent had been formed. A system of industrial or- 

* Mb' it ion so much more developed than that of the nineteenth 

* Mini y .is to take on the aspects of a second industrial revolution 
1 1 * d 1 1 rated also a “great society” that was unique in its problems 
* | *d n n 1 per. There were deep cleavages in social stratification and 

••Mous injustices in distribution. Above all else, American capi- 

* diMii was going through a remarkable phase of concentration. 

• - « and control were being shifted and pyramided. The old 
h* hiMomies between political power and economic activity were 
*l"dlv becoming a matter of rhetoric rather than of actuality. 

! h *« w.ih a man who, beyond most others that might have been 

was qualified by his experience to understand the proc- 

"I * bange and the instruments of control. 

I in nigh opposition was raised to Mr. Justice Brandeis’s appoint- 
- mi in make it something of a cause celebre. Among those who 

. (I in the protest were leaders in American financial, legal, and 

■bill'd life whose names carried great weight. The grounds ad- 

I included infringements of legal ethics, unjudicial tem- 

t > • aim ni. and even chicanery and dishonesty. There was an in- 
" ■ * 1 ion by (he Senate Judiciary Committee, in which some 
h b* * n hundred pages of testimony were taken, there were accusa- 

1 In • a 1 1 h Irs. especially those on the size of the corporate unit and on the 

1 b.mka management, are brilliant economic analyses that have scarcely 

• "'I' 1 ‘ »l in 1 he literature. 'The title under which Brandeis published them 

1 I i"* in, other People's Money, has become a current phrase in economics and 

i ‘HindiMii 
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tions and defenses and recriminations, and there was finally an 
acquittal in the form of a ratification of the appointment. 16 At the 
time and since then the protest against Mr. Justice Brandeis has 
been sufficiently protested against. What was its significance? Can 
it be dismissed as the malevolent gesture of men whose hostility 
Mr. Brandeis had incurred? It is clear that such a judgment would 
be superficial. 

There was much more in the struggle over the appointment 
than a matter of personal justice. There was a historical rationale 
in the utterances of the seven ex-presidents of the American Bar 
Association, the petition of the Boston men of affairs, and the 
editorials in the financial papers. The protest against the appoint 
ment of Mr. Justice Brandeis was a crucial recognition by the old 
order that the new order was threatening. There was a stiffening 
of the ranks, a closing of the gaps in the phalanx, a call for a united 
front. For half a century the possessing class in America had known 
the conditions under which they could operate and expand. The 
rules of the game, however advantageous they may have been, had 
been fixed. Surely, they could not now be revoked. A man who 
had formed and had expressed opinions on most of the great issues 
of national policy that were likely to come before the Court was 
dangerous, especially when those opinions were original, uncoil 
ventional, and held with moral fervor. 

The appointment was thus more than the filling of a vacancy. 
It represented a possible turning-point in the American judicial 
process. For whatever Mr. Justice Brandeis might or might not be 
expected to do, he could not be expected to cleave to the tradi 
tion that the whole duty of a Supreme Court justice was to main 
tain a decent ignorance of the world outside the Court. 

3 

In the fifteen years that have elapsed since the appointment ol 
Mr. Justice Brandeis, he has become firmly entrenched in the 
public mind as a “liberal” jurist and one whose method of decision 
is “sociological.” There is an essential soundness in this judgment, 
although both terms are shopworn to the point of vagueness and 

U. S. Congress, Senate Committee on the |ucliciary, Testimony Relating to the 
Appointment of Hon. Louis I). Brandeis (191G). 
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in embracing once significant similarities between 

h-mi, Ilian in suggesting currently significant differences. Mr. 
!" "< - Ifiandeis has in common with other liberal jurists the fact 
'' " l,as reacted against the rigor of a narrow mechanical juris- 
l which, containing within itself no principle of growth, 

'I'!' 1 " <1 <>ld rules to new situations and ignored changing economic 
' ' "I 11 I’ 1 " his unique importance is not summed up in this crit- 
■ 'I "i 11 tide but must be sought also in the positive logic of rela- 
" aidop, between law and society that is implicit in his day-to-day 
I'U.h.,,., and dissents. In his case, as with other activists, it is the 
‘ '' ' •" ,i(> n that pushes forward ideological advance. 

,hc ‘ s »preme Court bench it is Mr. Justice Brandeis who 
*' '"'"I'' the sharpest break with the classical tradition. Whether 
" I' -v.- d through a tory or a liberal mind, the classical tradition 
' oik <1 lied with the interpretation of the Constitution as an 

• 0011. 1. inn of government. In the hands of Marshall and Story, 

l "" y and Field, 17 it produced widely variant results, but it seems 
S, 'V lllat the differences they revolved about were differences 

l M,l, "<.il theory— the “narrow” or the “strict” construction of 
"" < bn, slit 11 tion, centralization or states’ rights, the clash of sec- 
"""" ''oi 1 dying each of these positions there were, to be sure, a 

• • "I philosophy and the pressure of new or old economic forces. 18 

remained in the rear. On the fighting-line were the com- 
1 ■ 'lug political and constitutional theories. It is Mr. Justice Bran- 
'■ N •• a, hievement to have appreciably altered the basis and the 

'he conflict. He has been the first to face squarely and 

o.m.i. Mily the problem of the relation between social change 
-mi I | u< I k 1.1I action. 

1 '* '* ll,us pre-eminently the jurist of a transitional society, in 
' 1,11 11 ' lia,, K e is the dominant, the obtrusive fact. His thought is 
' ""I lo social change. Not that Marshall and Taney lived in a 
on umld. But the leal ides they and their colleagues wrestled 

Ml I11HIT Holmes has also in a sense broken with the classical tradition. 

• lull In- n il . is the rhetoric of constitutional law as “a fiction intended to beau- 

" c , ">c sufferers” (Tyson v. Ban, on, 273 U. S. 4,8, 446, 47 Sup. 

1 11 1 1 "H/>. and has few if any "lighting faiths” of his own for time to destroy, 

V 1 " 1 ' ls s "" °. ne of social skepticism. Few would accuse Mr. Justice 

lilting loo a scene a dissociation between his views of public policy and 

1 5 "pIlHotl*. r r 1 

* ' 1 ,WHI ’ " ,hr l-ogi c :> n< I Rhetoric of Constitutional Law” (1018) ir, 
Psychology and Scientific Method f>.|rj-rj8. 
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with were the realities of constructing, consolidating and recon- 
structing the foundations of the American polity. Where the 
principles of constitutional interpretation had themselves to 1 
outlined, they occupied the foreground despite the social changes 
that accompanied the beginnings of industrialism m A|iimca Bu 
the maturity of industrialism brought an unparalleled pace ol 
change, opened new gaps between need and aspiration, revealed in 
startling outlines the logic of social institutions implicit in on 
system of economic organization. As the task of adjusting g 
thought and institutions to economic development grew more dii- 

ficult, it grew also more imperative. . 

It is this absorption with social change that chiefly differentiates 
the thought of Mr. Justice Brandeis from that of Mr. Justice 
Holmes. While the former has his eye fixed on the mutations m 
the life of society, the latter delights to observe the essential identi- 
ties behind them. The curious uniformity with which the human 
animal behaves, whatever the century, runs like the hint of a theme 
through the entire body of Mr. Justice Holiness opinions. But 
Mr Justice Brandeis is concerned with the more immediate con 
sequences of changes in social institutions and the traumata they 

reveal in our life . 19 

To adjust the body of legal rules to a world of bewildering 
change requires, to begin with, the fixed sense of social value am 
sodaf need that accompanies a strongly functionalist way 0 
thought. Institutions often develop their own pnncip e o glow 1. 
not necessarily related to the need that brought them into exist- 
ence, and the original need has commonly to be rediscovered and 
redefined. Mr. Justice Brandeis, with his Thoreau-hke fervor I, 
whittling life down to its essentials, is peculiarly qualified or sue > 
a task Amidst the variety of conflicting practices regarding d. 
predation, he seeks the underlying function that a depreciation 
account serves; 99 in a case involving the abolition of private cm 
ployment agencies he seeks to get at the functional purpose of a I 


Justice Brandeis Dissenting” (> 930-33 Cu ™ n ‘ H ‘?£'$ ‘f* * 20 G, 50 Sup. Cl. »a;t- 

2 o United Railways and Electric Co. v. West, 2H0 U. S. 234. j l 

> 3 ° ( l 93 °)* 
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I "i exchanges ; 21 in an investigation, before he came to the 
■ -•mli, ol (lie insurance business, he analyzes aptly the social func- 
Mi.11 m| insurance . 22 

hm .1 jurisprudence built around social change requires even 
m in intimate and realistic knowledge of economic organiza- 
m Without subscribing to the economic interpretation of the 
i»l process, Mr. Justice Brandeis believes that the forces that 
in new tasks for law are mainly economic. This belief and the 

• In nl economic processes that he gained from his active career 
1 1 ,ii id ling business relationships give his thought its character- 

i« 1 1 1 m 1 1 . Mr. Chief Justice Marshall also had a strong realistic 
but it was of American political problems and processes; 

\ Mi Justice Holmes, with his mordant insight into human 
is a consummate psychological realist. All realistic 
m, In joins in the pursuit of the elan of the actual. It brushes 
*■ 1 . lot in and fancy, and seeks the determining facts. Mr. Justice 
>*mIi is s realism is chiefly economic; his thought evinces a mas- 
"I 1 lie facts and processes of economic life hitherto unsur- 

I * "I mi 1 he Court. 

I I i.i 1 1 idly concerned with effecting a rapprochement between 
mil the institutional life to which it is directed. Viewed typi- 

*il\ uni schematically Mr. Justice Brandeis’s thought premises 
I ii 1 11 css of public law as an interplay of relationships among 
. < ntiiics: the experience of society, out of which disputes and 
Mi ms arise; some legislative body, acting alone or through ad- 
h. 1 1,1 1 1 vc commissions it has created, which purports to crystal- 
♦ ** 1.1I experience in its enactments; and the courts, which 

* 1 1 *1 « 1 (he application of constitutional and common law princi- 

• in 1 lie specific case. His eye goes always beyond the superficial 
- • .1 1 lie < ase to the matrix of need, maladjustment, or agitation 

> • r l < timer , u.j/j U. S. 590, 597, 613, 37 Sup. Ct. 662, 665, 671 (1916): “The 

I I ... u hli Ii confronted the people of Washington was far more comprehensive 

• iim. iii.il than that of protecting workers applying to the private agencies. 

• ..ii.. 1 In nm< problem of unemployment — perhaps the gravest and most difficult 

• mi « *1 model 11 industry. . . 

n the ( lunges that Mr. Brandeis recommended was “the recognition of 

'•m 11, tunc of the life-insurance business; namely, that its sole province is to 
it nipoi .11 ily with absolute safety and at a minimum cost the savings of the 

> .1 . | m ml led (o make appropriate provision in case of death. . . .” — Business — A 

■ 'O.'M, note 2, at 139. 
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out of which it arose; it moves from the object itself to the social 
landscape that gives it perspective. Such a method has a tendency 
to shift the venue of discussion and reorient the preoccupation of 
the Court. Anxiety about freedom of contract gives way to an 
analysis of wages and the conditions of labor, due process to waste 
and scientific management, discussion of principle to recital of 
fact. This shift of emphasis was marked dramatically by the “Bran- 
deis brief” in Muller v. Oregon 23 but it runs through the body of 
Mr. Justice Brandeis’s decisions as well as of his advocacy. 

One of the consequences of such a conception of judicial inter- 
pretation is to allow greater latitude to the enactments of state 
legislatures and the rulings of administrative commissions than 
the characteristic trend of Mr. Justice Brandeis’s thinking would 
have seemed to require. There is no inherent apotheosis of either 
the legislative or the bureaucratic process to be found in his phi- 
losophy. If anything, his experience with state legislatures in the 
years when he was fighting insurance companies, railroad com 
panies, and trusts must have cast some doubt upon the disinter- 
estedness of the ordinary legislator and the extent to which he 
represented the wishes of the “people.” Nor does the broad toler- 
ance, not unmixed with respect for the sovereignty of a morally 
self-sufficient group, with which Mr. Justice Holmes regards state 
legislative acts, occupy a central place in Mr. Justice Brandeis’s 
thought. He is not a states’ rights advocate, nor, with his distinctly 
humanitarian and reformist trend, does he have that skepticism 
about the superiority of one form of social action over another 
which might dictate a laissez-faire attitude toward legislatures. In 
him the tendency to relax the rigor of the constitutional limita- 
tions on state legislative action as hitherto interpreted seems to 
proceed from another source. The recent trend of legislative ac 
tion, especially in the Western states affected by the populist move- 
ments, has represented the pressure of social change and social ex 


23 Supra, note 13. This case involved an Oregon statute which limited the working 
day for women to ten hours. It is interesting to note that the mass of material which 
the brief presented as “the world’s experience upon which the legislation limiting 
the hours of labor for women is based” was offered to the Court as “facts of common 
knowledge of which the Court may take judicial notice.” Mr. Justice brewer, for the 
Court, said: “We take judicial cognizance ol all matters of general knowledge.” Tlu* * 
“economic briefs” were thus admitted into the mansions of the law through a side 
enli ante. 
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unite much more adequately than have the legal concepts 

* Mnlr.l down in the common law. Forced to choose between the 

* Mi | ustice Brandeis could have no hesitancy. In the test of 
- 1 Mil. idleness as applied to state legislation he has found an ef- 
L.nive instrument ready at hand for some approximation toward 
« h d 1 si it jurisprudence. 

I lie emphasis on the institutional context of a case is so charac- 
iniMit .111 item in Mr. Justice Brandeis’s method that “institu- 
HMii.ilism" or “contextualism” might serve as readily as “realism” 

! d« .( 1 ibe the method. The context of a felt necessity for the par- 
ti* nl. 11 legislative enactment is represented in a large number of 
m| unions — for example, the felt necessity of suppressing private 

* Miploymeiit agencies , 24 or of regulating unscrupulous steamship- 
* t* Id agents , 25 or of discouraging corporate business organizations 
!•> l« vying a state tax upon corporations . 26 The context of the case 
*'M\ even involve a prolonged agitation by interested groups to 

■ •mm die enactment of the law, as in the account Mr. Justice 
in nideis gives in Duplex Printing Press Co. v. Deering 27 of the 
!« ‘id. Hive history of the Clayton Act. If the experience of a state 
mi die .idministration of its weights-and-measures laws points to 
dii iil\ is.tbility of legislating against excessive weights as well as 
> 4 Hie, 1 short weights , 28 if the excesses of cut-throat competition 
M»d die normal disorder that planless competition produces in the 
MMiioiiiii order suggest the pooling of trade information by a 
mmuhI.m liners’ association in the lumber business , 29 if a state wish- 


*♦ C/ums r. Tanner, supra, note 21, at 615, 37 Sup. Ct., at 672: “There is reason 

• Ulirvr 1 1 11 1 1 lie people of Washington not only considered the collection by the 

i ith or employment offices of fees from employees a social injustice, but that they 
mimmiIi ted 1 lie elimination of the practice a necessary preliminary to the establish- 
ol i constructive policy for dealing with the subject of unemployment.” 

= In Sit 11 1 o v. Pennsylvania, 273 U. S. 34, 37, 47 Sup. Ct. 267, 268 (1926). 
ia Dunlin City Cab Co. v. Pennsylvania, 277 U. S. 389, 403, 410, 48 Sup. Ct. 553, 555, 
ij , ♦» 1 “ I line are still intelligent, informed, just-minded and civilized persons 

l»o In llrvr dial 1 he rapidly growing aggregation of capital through corporations 
MtttftHitiif* .mi insidious menace to the liberty of the citizen; that it tends to in- 
mmm (In subjection of labor to capital; that, because of the guidance and control 
i<t *t »i il y cKrmscd by great corporations upon those engaged in business, indi- 
« MHal imh.iiive is being impaired and creative power will be lessened; that the 
ii**"» pi toil ol capital by corporations, and their perpetual life, may bring evils 
'itisihi in those which attended mortmain. . . .” 

“hd 1 s l IT 479. Sup. Ct. 172, 181 (1920). 

** /• o /Iijiim Italdn g Co . v. liryan, 2(>.| IJ. 8. 504, 517,44 Sup. Ct. 412,415 (1923)* 
i inriii nti ( nl until and Lumber Co. v. United States, 257 U. S. 377, 413, 42 Sup. 

* * 1 1 1 t y 1 (19m). 
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ing to protect its workers from the arbitrary effects of the labor 
injunction limits the use of the injunction in labor cases, except 
against acts of violence , 30 or if wishing to protect its cotton-growers 
from exploitation by the owners of private gins it grants special 
privileges to gins owned by co-operatives , 31 it is the context of the 
case that most seriously attracts Mr. Justice Brandeis’s attention, 
and he presents it with sympathy and with an engaging and some- 
times passionate persuasiveness. 

The elements in the social setting of a case that Mr. Justice 
Brandeis inquires into in order to determine whether the legisla- 
tion in question had reasonably weighed conflicting social values 
are invariably significant ones. Half the task of realism is to ask 
the right questions about which to seek adequate information. Mr. 
Justice Brandeis’s questions revolve about the ends sought to be 
remedied by the legislation, the social need for it, the character 
and extent of the public opinion behind it, the psychological 
milieu in which it was passed, its possible consequences. “Nearly 
all legislation,” he says, “involves a weighing of public needs as 
against private desires. . . . What at any particular time is the 
paramount public need, is necessarily largely a matter of judg- 
ment.” 32 Where the judgment is not demonstrably clear he ap- 
peals to the experience in other states or countries, to the con- 
sensus of practice within relevant groups, or to the consensus of 
enlightened opinion. 

The study of the context and the appeal to consensus, for which 
Mr. Justice Brandeis is to a great extent responsible, are intel- 
lectual techniques holding out such great possibilities for the 
judicial process that it is important to note their ultimate sub 
servience to the social philosophy of the judge. They aid him in 
arriving at an opinion, but they are also almost inevitably them- 
selves conditioned by an opinion already tentatively arrived at. For 
the detached political psychologist there is little difference between 
the pressures applied in an agricultural community in a time of 
low agricultural profits to obtain privileged legislation for co 
operative associations and the hysterias that in time of war resull 
in criminal-syndicalism legislation or the suppression of radical 


so Truax v. Corrigan, 257 U. S. 312, 354, 42 Sup. Ct. 124, 137 (1921). 

frost v. Corporation Commission, 27H IJ. S. 515, 52H, 49 Sup. (H. 235, 240 (1928). 
82 Truax v. Corrigan, sup] a, note 30, .1 ( 357, 42 Sup. Ct., ;ii 138. 
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• "'it. .11. Various individuals will sympathize with one type of 
'■ ' 1 or the other depending upon their intellectual temper; 
** 11 d "' 1 • •• I »le array of social experience and a consensus of judg- 
"" ""ild with discretion be marshaled for both. Yet Mr. Justice 
> • 'iidus lias consistently upheld the reasonableness of legislation 
"i ill, lormer type of case and consistently rejected it in the lat- 
lle finds it difficult to reconcile the deviation from sound 
in< n( involved in what he considers an encroachment on 
I'Mid.uneiiial civil liberties with any possible reasonableness in 
• In I, oislalion. 


4 

\ significant social philosophy in the realm of law today must 

*>ian eat away the lag between institutional change and 

1 d development. That is, to be sure, of inestimable importance, 
1 ' tally in eases involving submerged groups such as labor whose 
iM'uisis have not been incorporated in the fashioning of legal 
" ,1, ' l ,MI 'I does not offer a technique for dealing with the prob- 

1 emerging from the active development of business enter- 

I I '* 1 world that the Court operates in is a world of accom- 
i '"hi ,1 fact, with which one must come to the best terms possible, 
"ui 11 is also a world continually in the making, with many po- 
*' "" d lines of development. To drive a wedge of direction 
h""i|di die Hux of economic life and to turn it into socially ac- 
1 " ' d 1 bamiels becomes the task of the modern state, and under 
' "iiKlilutional system pre-eminently the task of the Supreme 

* Mill t 

dm s l ,l,cre Mr. Justice Brandeis is easily our outstanding 
'■ "" lie has stood firmly for holding business enterprise rig- 
", lv in iis social responsibilities. He has kept himself sensitive 

"ends in economic organization and has exercised the 

11I genuine statesmanship in envisaging their mean- 

l"i'"e. lie has applied on the judicial front the ideas 

1 - l"| '‘ 'I in economic thought and has built up a technique of 

• a 1 id dial has appreciably added to the resources of our adminis- 
iMlhr I,| w. 

* ' v .« iuj > lr, (other l v . Minnesota, 25, j U. S. 325, 338, 41 Sup. Ct. 125, 129 

H httnrv V . California, 274 IJ. S. 357, 373, 47 Sup. Ct. 641, G47 (1926); Schaefer 
Stairs , ar, 1 II. s. .,<»<». 183, .jo Sup. Ct. 259* *(>4 (1919); fierce v. United States, 

' * * 1 9. r/JI* 1“ S "P Cl. 205, 217 (1919). 
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There would seem at first sight to be a contradiction between 
such an instrumental conception of legal function and Mr. Justice 
Brandeis’s well-known and fervent individualism. But the con- 
tradiction is resolved when it is recalled how far his individualism 
is from the quietistic attitude of laissez-faire economics. While he 
still borrows heavily from classical economic thought, he has dis- 
carded completely the Ricardian faith in the unassisted working 
of the economic order. He believes in competition as being good 
for the competitors, good for the consumer, and good for the in- 
dustrial process. But he does not fall into the nineteenth-century 
error of believing that with competition as motive power the eco- 
nomic mechanism can be left to itself. He believes instead that 
only through the judicious intervention of the state under the 
proper circumstances can it function with its necessary smooth- 
ness. 

It is clear that Mr. Justice Brandeis’s philosophy of control could 
look to no comprehensive and continuous organization of eco- 
nomic life in terms of state power, no system of either planning 
or paternalism. He is entirely in accord with what he conceives to 
be the normal functioning of the present economic set-up; his 
animus is directed only against its pathology. The huge and un- 
wieldly corporation, the industrial monopoly, the unfair competi- 
tor, the overcapitalized public-utility company, the pyramided 
money trust — these are the forces to be tamed. They represent un- 
bridled economic aggrandizement and anti-social economic power. 
To Mr. Justice Brandeis they are not what they are to critics of 
capitalism — natural growths from capitalistic organization, and its 
characteristic products. They are rather excrescences — sinister 
growths in a world where no formula and no system can ensure 
perfection. 

Mr. Justice Brandeis has had to work out his theory and tech- 
nique of control in the course of interpreting the application of 
constitutional principles to the operations under the Sherman Act 
and the rulings of the federal and state administrative commis 
sions. He has had to determine what the scope and the powers of 
the commissions were under the laws creating them, and in passing 
upon the validity of tfieir rulings he has had to crystallize in his 
thinking the principles to be applied in the regulation of business. 

At the base ol Mr. Justice Biandeis’s attitude toward the prob 
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h m n! regulation is his conviction that no rights are absolute . 34 In 
Hi. pining of public welfare against property rights he insists that 
llli * * r \s no absolute right to make profits, just as there is no absolute 
light to do anything else within the state. The state grants qual- 
i 1 1 . 1 1 lights in certain property, in return for which the corpora- 
linii assumes corresponding obligations of charging fair prices, en- 
gaging in no discriminations or unfair practices, and allowing a 
hi » held lor all competitors. The resulting system is one of in- 
do idii. ilistn, in the sense that it premises a regime of profits, com- 
p* 1 it 1011 , and private enterprise. But it is an ethical individualism 
«»i ir that emphasizes responsibilities and duties. When the con- 
ditions for vesting property rights are unsatisfactory in any situa- 
lion, the courts must await legislative action by which a system of 
♦ 1 >mi Lit ion t an be imposed. 

V iewed from another angle, the rationale of Mr. Justice Bran- 
di An attitude toward control is furnished by his adherence to the 
1* h .1 ol competition. Wherever monopoly has taken the place of 
i "Min 1 competitive units he wishes to restore and maintain com- 
p* iiimn; where, in a competitive situation, unfair practices 
1 hi 1 in 11 the competitive equilibrium he wishes to curb them and 
1 1 lain tain the plane of competition; where competition is im- 
p-aide or undesirable owing to the nature of the industry he 
h- til mi to pattern the system of control as closely as possible upon 
Hu model of a putative competition. The first of these three spheres 
i 11 lion for government control roughly parallels the operation 
1 the Sherman Act, the second the Federal Trade Commission, 
mul Hie last the Interstate Commerce Commission and the various 
an. | >1 1 1 >1 ic service commissions. In all of them he projects the 
hi|m 1 uive ideal into situations where it functions with difficulty, 
'*n to the extent of introducing competition as a fiction, very 
Mini h as the social contract was a fiction, to rationalize regulatory 
I hums in the field of public utilities where in most cases it 
• mill he drastic or impossible to maintain competition. 


* 1 Im lemainder of 1 his paragraph is partly based on the able and subtle reason- 

• Mi piHliir brandeis in International News Service v. Associated Press, 248 
1 Sup. (1. <>H, 75 (1918). This case involved the copying of Associated 

hnllriiiiH by i he International News Service. Because the Associated Press had 
■•“.oinl nid even exclusive advantages in the gathering of foreign news, Justice 
i» '• lilt th. a, in the absence of legislative regulation, no new property right 
■ old I" n eM rd in news. 
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The adherence to the competitive ideal rests, in Mr. Justice 
Brandeis’s thinking, not on an arid traditionalism but on a belief 
that competition best serves certain more fundamental social 
ideals. It keeps prices low and fair. It represents a phase of equality 
in that it gives the “little fellows” a chance. It advances the process 
of invention and fosters progress in the industrial and business 
arts. It keeps the business unit small enough to be manageable 
and creative. It prevents any concentration of economic power 
which might dwarf the individual and threaten liberty . 35 But while 
all these aims would be generally regarded as “idealistic,” there is 
nothing of the doctrinaire in Mr. Justice Brandeis. Although he 
is always willing to see a “trust” smashed, he is keenly aware that 
a problem as complex and elusive as that of the control of eco- 
nomic development cannot be dealt with merely by militant and 
repressive measures. In interpreting the “restraint of trade” pro- 
vision of the Sherman Act he points out the danger of an absolu- 
tistic approach to the problem . 36 He argues forcefully that “the 
Sherman Law does not prohibit every lessening of competition” 
nor does it “demand that competition shall be pursued blindly.” 37 
Whether a particular agreement is illegally in restraint can be de- 
termined only by reference to its context . 38 Thus a “call rule” on 
the floor of a commodity exchange does not restrain trade il- 
legally; 39 price-fixing by the producer for the retail reselling of 
graphophones need not; 40 and even a manufacturers’ association 

35 For an enumeration of the dangers of corporate control, see the eloquent pas- 
sage in Quaker City Cab Co. v. Pennsylvania , supra , partly quoted above in note 26. 
The setting of the Sherman, Clayton, and Federal Trade Commission Acts in the 
history of American economic opinion is well presented in Federal Trade Commis- 
sion v. Gratz, 253 U. S. 421, 429, 40 Sup. Ct. 572, 575 (1919). 

36 Chicago Board of Trade v. United States, 246 U. S. 231, 238, 38 Sup. Ct. 242, 244 
(1917). See also Federal Trade Commission v. Gratz, supra, note 35, at 438, 40 Sup. Ct., 
at 578: “A method of competition fair among equals may be very unfair if applied 
where there is inequality of resources.” 

37 American Column and Lumber Co. v. United States, supra, note 29, at 415, 42 
Sup. Ct., at 122. 

38 Chicago Board of Trade v. United States, supra, note 36; Boston Store v. American 
Graphophone Co., 246 U. S. 8, 27, 38 Sup. Ct. 257, 261 (1917). 

so Chicago Board of Trade v. United States, supra, note 36. 

40 Boston Store v. American Graphophone Co., supra, note 38. See also Mr. Justice 
Brandeis’s utterances on this question before his appointment; his statement before 
the House Committee on Patents, May 15, 1912 (excerpt in Lief, The Social and Eco 
nomic Views of Mr. Justice Brandeis [1930], at 400-3); bis article in Harper’s Weekly, 
Nov. 15, 1913, at 10, attacking the cuinion of the Court in Dr. Miles Medical Co. v. 
Park and Sons Co., 220 U. S. 373, 31 Sup. Ct. 376 (1910), and liauer v. O’ Donnell, 229 
U. S. i, 33 Sup. Ct. (ii() (1912) (excerpt in Lief, op. cit. supra, at 403-8); and his state 
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hardwood lumber mills organized to pool and distribute 

it.idr m formation regarding prices and business policy does not. 41 
1 hi die other hand, a tying clause, linking the purchase of jute 
1 > •mg lo that of steel cotton ties, does under the particular cir- 
. uni'll ances restrain competition. 42 

Mi 1 1 1 slice Brandeis’s opinions in the cases involving interstate- 
.inimcice and public-utility regulation represent in consummate 
hum .1 combination of realistic knowledge of business, subtle and 
hi In nil economic analysis, skillful legal reasoning, and creative 
1 1 1 1 . 1 1< policy. In the opinions bearing on the crucial question of 
iln valuation of the rate base, he has pitted his mind against the 
si < omplex technical problem that has yet been encountered in 

■ • ulaiion, and come away with distinguished success. The right 
uni 1 lie wrong of the conflicting theories of valuation, while no 
il« mix of great consequence to the nation, are less important to 

■ in piesent discussion than the method by which Mr. Justice Bran- 
I. 11 has arrived at his theories. He has passed first principles in 
.. \ lew. inquiring into the grounds for rate regulation; 43 he has 
.milled die intellectual history that lies behind the agitation for 

• in i ale theory or another; 44 he has assiduously sought guidance 
liuiii economic thought 45 and business practice; 46 he has seen the 
(timess of valuation for what it is — not a single certitude, but a 

• li nn whose every link is a guess, an opinion, or an estimate; 47 he 

»♦» . mi hrloi c t lie House Committee on Interstate Commerce, Jan. 9, 1915, attacking 
ftalJif 1 O'Donnell, supra (excerpt in Lief, op. cit. supra, at 398-99). 

*♦ hnnican Column and Lumber Co. v. United States, supra, note 29. For Mr. 
juMin Biandeis’s views on this question before his appointment, see his statement 

1 hr Federal Trade Commission, April 30, 1915 (excerpt in Lief, op. cit. supra, 

imiK 1 1 1 , .11 411-15), urging it to take upon itself the function of spreading trade in- 
f mi (Mill ion. 

m federal Trade Commission v. Gratz, supra, note 35. 

m I be investigator agrees, by embarking capital in a utility, that its charges to 
lb# piiblit shall be reasonable. His company is the substitute for the State in the per- 
|hi mmim c of the public service, thus becoming a public servant.” Southwestern Bell 
I -i. jduntc Co. v. Public Service Commission of Missouri, 262 U. S. 276, 290, 43 Sup. 
H mi. viy (1922). It will be noted that this rationalization differs from that given 
a 1 1 1 1 1 1 in w 1 1 i < 1 1 regulation is based on the competitionless character of public utilities. 

• * * ,, 1 1 he brilliant historical analysis in Southwestern Bell Telephone Co. v. Public 
Fil in' Commission, supra, note 43. 

•- I | in tally in his attempts to find in economic theory a satisfactory definition of 
ml.». Southwestern Bell Telephone Co. v. Public Service Commission, supra, note 43, 
o *.,u, 13 Sup. Ct at 54H. 

■ I npet tally in his discussion of functional depreciation in United Railways v. West, 
ftio 1 1 s 1*34. 255, 50 Sup. Ct. 123. 127 (1929). 

• 1 Soul hwrslei n Bell Telephone ease, supra, note 43, at 291, 43 Sup. Ct., at 547. 
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has finally sought to measure the consequences of the adoption of 
one rate base or another upon economic development. We are im- 
pressed by the erudition, technical grasp, and fine historical sense 
displayed in these amazing opinions; we cannot but admire the 
strategy with which, after having unsuccessfully defended histori- 
cal cost against present value , 48 he retreats and takes up a new posi- 
tion with the theory of functional as against reproduction cost in 
the determination of present value . 49 But the significant fact here 
is not Mr. Justice Brandeis’s strategy but the courage and resource- 
fulness with which he operates in a realm — that of economic state- 
craft — which must in the future increasingly absorb the energies 
of the Court. 

In a real sense Mr. Justice Brandeis’s conception of his task with 
respect to the control of industrial development has had as much 
in it of economic statesmanship as of judicial interpretation. In 
his scheme stare decisis has played a less important part than the 
effect of the decisions on industrial development and business ini- 
tiative; and so far from hesitating to read his notions of public 
policy into the Constitution, he has deemed it his first duty to 
formulate a just and statesmanlike policy. To a degree there is an 
admixture of economic romanticism in his gallant wrestling with 
“these great issues of government.” A less vigorous mind might 
have flinched from them and taken refuge in a safe judicial “ob- 
jectivity.” A more sardonic mind might have concluded that, 
amidst an economic welter such as ours, government can at best 
create an illusion for us and clothe with some semblance of order 
what are really the workings of chance and chaos. But Mr. Justice 
Brandeis, with his sense of the need of man’s mastering economic 
circumstance, is interested even as a judge in the gigantic struggle 
we are waging here to subjugate every natural and human resource 
and turn it to the uses of the nation. And it is that which makes 
him our most important contemporary statesman. 

5 

Capitalism, itself a system of economic organization, reaches out 
beyond its economic confines. It entrenches itself in a system ol 

* 8 Southwestern Bell Telephone* case, supra, note 43 at 292, .13 Sup. Ct., at 548. 

4N In St. Louis and O* Fallon Ry. Co. v. United States, 279 IJ. S. 4G1, jHS, , 49 
Sup. Ct. 384, 389, 391 (1928). 
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It I iiU*s and ideas that may be called capitalist jurisprudence . 60 
1 1 1 1c.1t es a social system and a way of life. This way of life has 

itself into the history of constitutional interpretation as 

tt has written itself into the history of the common law . 61 The 

of the Supreme Court are composed in its shadow. It fur- 

1. mlics a body of first principles that remain unquestioned amidst 

1I1, icacies and the fierce battles of legal discussion. It con- 

miiuies the abiding set of preconceptions that demark the limits 
I |ndi( ial decision. 

Mi Justice Brandeis has not completely escaped the necessity 
..I having to do his social thinking within the context of capitalist 
|m ispi ndence. To say that is not to set down the essential mean- 
iii)', i,l his career; one does not thereby, to use a phrase of Mr. 

| nil n c Holmes, “strike at the jugular vein” of his thought. Its 
«<il meaning lies elsewhere: away from rather than reinforcing 
iln < apitalist norms. Yet to understand his relation to capitalist 
|unipi udcnce is essential to perspective, for the charge of radi- 
1 ih an -shadowy word — has often been leveled at Mr. Justice 
hi. m, Iris. Whatever his heresies may be they are not economic 
■ iilli alism. Using that term in the only sense in which it has mean- 
ing Ini modern economic society — adherence to proletarian theory 
1 uii- may say that it is incompatible with the task of judicial in- 
, 1 1 1 it elation in a society whose legal foundations are capitalistic. 
W 1 must never forget,” Chief Justice Marshall once admonished 
mil here we may give his remark a meaning he never intended 
1I1. 11 it is a constitution we are expounding.” 62 
Jusliic Brandeis’s animus, as has been noted above, is directed 
uni ai i he normal functioning of a capitalistic society but at its 
pathology, lie lias so much respect for private property that he 
hi. I n', it more equitably distributed, so much respect for capital 
ill. ii lie wishes it to flow freely instead of being concentrated in a 
Money I i ust, so much respect for competition that he wishes the 
1 1 1 ii ms created under which it will be possible, so much respect 


- | . ii .in interesting study of the relation between legal rules and capitalistic or- 
. mi i m 1011 m c Commons. I.cgal Foundations o j Capitalism (1924). See also the chapter 
..•1 law ami politics in Vcblcn, The Theory oj Business Enterprise (1904). 

I III- way of life that informs the common law is that of a rural and bourgeois 

«iy It, 11 I lie ideas evolved in such a society have adapted themselves tolerably 

10 i|i< purposes ol i he successive stages of capitalist development. 

■ AI. Culloch e. Maryland, 4 Wheal. 31C, 407 (U. S. 1H19). 
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for profits as an incentive that he wishes it to operate unobstructed 
by the monstrous weight and the artificial power of corporations, 
so much respect for business enterprise that he wishes to make of 
it a responsible creative force. There is an almost idyllic freshness 
about the way in which he clings to the original content of eco- 
nomic institutions whose current form most of the rest of us ac- 
cept in a somewhat jaded fashion. It is a freshness reminiscent of 
the manner in which the emigrant groups of ’48 approached politi- 
cal democracy. He has thrown all his powers and all his passion 
into the problem of attaining freedom and justice and a fair 
chance for every individual to make a life within the framework 
of a capitalist society. To this end he uses law instrumentally, as a 
living organism of adjustment to a changing society, as a method 
for distributing power and control within that society. 

Accordingly, within the framework of the present economic sys- 
tem Mr. Justice Brandeis’s stand is for a courageous and en- 
lightened meliorism strange and new to the traditions and con- 
victions of the Supreme Court. He would soften the asperities of 
capitalism, humanize its rough competitive struggle, endow it with 
responsibility as well as with vigor. Mastering the field of social 
legislation, he has made it practically his own. He has fought, off 
the bench and on, for hours-of-labor legislation, a minimum wage, 
social insurance — all the points of contact at which the state in- 
tervenes to palliate the rigor of the economic process. He has 
championed the interests and defended the functions of the trade- 
union movement, but the support he has lent it has been far from 
unquestioning and uncritical enthusiasm. A trade unionism that 
had no sense of responsibility, that developed a sterile bureauc- 
racy, or that used its power to advance petty interests received as 
little sympathy from him as a tyrannical and uncreative business 
aggregation. 53 He urged the merits of scientific management even 
against the opposition of labor. 54 He saw in it its possibilities for 
the cutting down of waste; and his was the broad humanism that 
added the cold precision of an engineer’s viewpoint to the social 


63 Dorchy v. Kansas, 272 U. S. 306, 311, 47 Sup. Ct. 86, 87 (1926), where a strike was 
called “to collect a stale claim due to a fellow member of the union who was formerly 
employed in the business." 

64 “Organized Labor and Efficiency” in Business — A Profession , supra , note 2, 
at 37-50. 
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i- mmn <>( the liberal. 55 Almost his principal concern has been the 
« • iii'in of sound conditions for the maintenance of a healthy sys- 
m ol business enterprise composed of small, independent in- 
1 1 ' idti.i 1 units and achieving continuous advance in the industrial 
hi, I m.magcment arts through the incentive of profits and the 
utn li. min of competition. To this end he has favored the intro- 
i* *m Hon of every device that made for efficiency, the dissemination 
i m adr and market information, and the toleration of price main- 
11 mi »• | ust as he has seen in Big Business a dangerous and ir- 
4 **M ruble force, he has looked to a business kept at its legitimate 
-Hi, linns and proportions to take on the attitudes and the ethics 

I 1 j Hi » less ion. 

\ll Ins efforts have been directed thus to the creation of a 
■ i di/ed, regulated welfare capitalism. One may discern that to 
h liji vr (his ideal he has thrown his energies into two streams of 
bit < linn: he has sought to socialize and ethicize business, and he 
i*=mi night to gain for labor an equality of position at a bargaining 
L < I ii which it could develop creatively its own contribution to 
• l“ u nnomic process. To do this he has had to work in two camps 
« 1*1111 Through his opinions there has crept into the body of 
judit ul dec ision, to confront the philosophy of the entrepreneur 
H*d die stockholder, a new philosophy representing the aspira- 
• in Hid outlook of labor. 56 But running alongside of this there 

1 nil earn of thought in which the center of gravity of the eco- 
system is not a militant and dominant labor group but a 

II » el i.mt body of independent businessmen. 

I hut these two streams meet and flow strongly together in Mr. 
| h u m < Brandeis’s own thinking is indisputable. But it may be 


" \i In nings before the Interstate Commerce Commission on a proposed advance 
■ ‘.tilni.ul niies in 1911 Mr. Brandeis as counsel for shippers introduced evidence 
<*• 0 in}' ilnii 1 he railroads could save $1,000,000 a day by “scientific management.” 

* <1 pi , -.ruled the first use of the term. For Mr. Justice Brandeis’s view's on the 
1 - 1 < « his brief and argument at this hearing, January 3, 1911, and his foreword 

iHlInrili, Primer of Scientific Management (1912). See also Drury, Scientific Man- 
- • nl l History and Criticism (1915). 

I mi 1 lantal i/ingly brief suggestion of the relation of legal status to class struc- 
, n, I philosophy sec Alvin Johnson’s review of Hoxie, Trade Unionism in the 

* ■ ■ / states (1917), in 13 New Republic 319 (1918): “Existing law is the embodi- 

* -<l one philosophy of life, a middle class philosophy. Labor is working out an- 
■ 1 philosophy ol 1 1 1 <*. The laborer’s conception of right locks horns with yours: 

m 1 is llieielore the lawbreaker. Labor is the lawbreaker, for the present; as to 
1 • Inline, who knows what philosophies will prevail?” 
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doubted whether an economic philosophy that involves the bal- 
ancing and synthesizing of such diverse tendencies will have any 
evocative power in a world that must take sides or grow apathetic. 
Above partisanship himself, Mr. Justice Brandeis runs the risk of 
appearing partisan to both extremes. He is little short of an Anti- 
christ to the big corporations. And to many in radical circles his 
refusal, on ethical grounds, to intervene in the Sacco-Vanzetti case 
seemed equivocal. 

Such contemporary opinion may be of small importance for 
what must be a long-run appraisal of the validity of Mr. Justice 
Brandeis’s economic philosophy. And any point of view that has 
been forged in a lifetime of active thought and is the product of 
mature experience must seem equivocal viewed from the anxious 
passions at both the left and the right. But there is a significance in 
such disesteem, and it lies in its indication that the object of it, 
in pursuing the integrity of his own thinking, may have lost touch 
with the new emotional trend of his time; and the emotional trend 
of a period often comes close to being a reflection of its deeper in- 
stitutional trends. 

A very large body of American liberal opinion has made almost 
an idol of Mr. Justice Brandeis and acknowledges the leadership 
of his thought. But there are evidences that widening cleavages in 
American life may ultimately leave this body of opinion islanded 
and powerless. The crucial premise in Mr. Justice Brandeis’s eco 
nomic thought — that the things he is fighting are excrescences to 
be lopped off, pathological diversions of energy to be brought back 
to their normal channels — finds less and less confirmation in the 
Spatkapitalismus stage of American economic organization. Ag- 
glomerations of capital grow more monstrous, mergers have be 
come the order of the day, the pyramiding of economic power goes 
on, the individual finds himself increasingly shut out. In the face 
of such tendencies Mr. Justice Brandeis’s attempt to hold the bal 
ance scrupulously between what is legitimate in business enter 
prise and what is an encroachment upon the liberties of the in 
dividual seems somewhat indecisive; and his denial to capitalism 
of further increments of that power of which, as an interpreter ol 
the Constitution, he could not divest them, seems a gallant but 
hopeless attempt to bridge two worlds. 

This points to a deep strain of optimism to be found in the cn 
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hi body of Mr. Justice Brandeis’s social thought. Keenly sensitive 

• iI*m orcis in the social system, his mind inevitably seeks to har- 

• >111/1 the jarring elements. From the enriching experience of 

• long career he has learned to approach every problem with a 
tew to a constructive solution, and he falls thus easily into the 

• mm t in tivist’s belief that no differences can defy the efforts of the 
'•niiiau spirit to resolve them. Although he has at times pointed 

• » the deepening cleavage between the “haves” and the “have- 
•f-h," it was essentially a note of warning that preceded a con- 
•t * • m live and not a revolutionary program. With the contempt of 

• her and flexible mind for ideology and dogma he has steadily 
In in | to see the social process in terms of the class struggle. There 
r no essential conflict, he felt, between capital and labor. It was 

• 1 lie worst a feud which could be settled by making each side see 
‘In .lake it had in peace and the mutuality of benefit that lay at 
• hr base of their relationship. Although himself a hardened vet- 

• mi in the wars against encroaching business interests, there is 
m. abing hampflustig about Mr. Justice Brandeis. He has always 
brrn willing to sue for peace on fair terms, just as he has always 
'•* 1 11 irady to fight in default of them. His technique has been to 

• 1 as interpreter of one side to the other, and while urging each 

• • n msi the extreme claims of the other, to base a final solution 
iily on that genuine meeting of the minds that proceeds from a 
• " Million of common interests. It has been essentially the tech- 

on I ur ol conciliation. In fact, it is characteristic of Mr. Justice 
h. mm Iris’s t hought that his conception of the economic process is a 
jiitlii ul one. 

I >1 pci haps it would be truer to say it is political, as the Greeks 
•in rived the nature and the interests of the polis. Amidst the 

• h a..*, ol economic conflict and the pull of contending loyalties 
1 1 justice Brandeis’s final concern has been the quality and 
u 1I11 y of the state. Not the state as force has engaged his allegiance 

mkI his imagination, or the state as abstract idea, or even the state 
»> |iistirr. It is rather the state as summarizing and fostering the 
• • .nivr possibilities resident in every individual. 

I I is in tlu* living context of this faith that the political ideals 
huh have become stereotypes with most of us still keep for Mr. 

| toi nr Biandeis their original meaning and warmth. Much of his 
1 "Inn a I thinking is polarized about democracy and freedom. But 


lOO 


A GALLERY OF AMERICANS 


in the case of both concepts the original spirit is reinterpreted in 
terms of our changed society. His democracy is an apotheosis of 
the common man, but only of the common man viewed as a bun- 
dle of potentialities. And it is the sum of the conditions that ena- 
bles him to develop these potentialities that constitutes Mr. Justice 
Brandeis’s conception of freedom. These conditions are in our 
society mainly economic, just as the forces that threaten and dwarf 
our freedom are the outcome of our recent economic develop- 
ment . 57 Neither is his conception of democracy the traditional one 
— a principle set apart in government; it is part of every activity 
in the state, just as freedom is part of every activity. The greatest 
field for democracy today lies for him in the person-to-person work- 
ing out of those daily economic relationships that we call “indus- 
trial democracy.’ ’ It is in such workshops that the truly political 
attitudes are fashioned that go into the making of the state. 

6 

What ties this bundle of ideas together? More than anything 
else, Mr. Justice Brandeis’s belief in the basic importance of ex- 
perience. The experience of individuals is, for him, the great 
source out of which society draws its strength and its growth. Social 
institutions are the product and distillation of experience; laws 
are its expression; the judicial function builds from it. It is this 
absorption with the theme of experience that stamps the body of 
Mr. Justice Brandeis’s judicial opinions as pragmatic jurispru- 
dence. 

Pragmatism is not new in law. In one sense, as hard-headed mili- 
tant preference of fact to theory, as a steadfast clinging to ac- 
cumulated experience, it informs the whole history of the com- 
mon law. By its very nature a system of case law is unsystematic, 
anti-absolutist, capable of growth . 58 That same use of fictions 
which marks the reluctance of its changes to new conditions marks 


57 “The old method of distribution and developing of the great resources of the 
country is creating a huge privileged class that is endangering liberty. There cannot 
be liberty without financial independence, and the greatest danger to the people 
of the United States today is ip becoming, as they are gradually more and more, a 
class of employees” — from Mr. Brandcis’s argument at the Ballinger investigation, 
May 27, ig 10. 

oh See Llewellyn, "Case* l aw” (1930), 3 Etuyclopncdia of the Social Sciences 249. 
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,1,. the fact of them. But what gives Mr. Justice Brandeis’s prag- 
m mini its character as innovation is the fact that the experience 
■ 11 iv hid 1 it bases itself is the changing experience of the present, 

hr accumulated experience of the past. A tory jurisprudence 

tin always the advantage of being evidently buttressed by past 
.. dll tes; a liberal jurist, since he is advancing “new ideas,” must 

• lu ays lace the charge that he is making the situation conform to 

In . idea of it. The body of pragmatic jurisprudence which, under 
\ 1 1 1 11st ice Brandeis’s leadership, is forming in America has given 

• nrw prestige to the scanning of the contemporary horizon for 
light mi ancient legal principles. 

I hr pragmatism of Mr. Justice Brandeis is in essence experi- 
ment. il It sees two experimental processes going on at the same 
Mmi the attempt of society to work out its problems and the at- 
1 >1 1 1 1 >t of the courts to find the right rule of law. The experimental 
I a 1 11 css going on in society is to Mr. Justice Brandeis generally a 
1 ■ 1 1 1 n I one and often ignorant; the formulations that it presents at 
1 1 1 v given time are tentative and imperfect. But they embrace the 
■ nrigir.s and aspirations of men, and a “living law” cannot ignore 
ilirin. The law is itself therefore in experimental flux, changing 
nh the changing configurations that society presents. Of the 
1 in h by the court of last resort for the true rule,” Mr. Justice 
Mi .mtlris lias said: “The process of inclusion and exclusion, so 

• lit n applied in developing a rule, cannot end with its first enunci- 

I he rule as announced must be deemed tentative. For the 

malty ami varying facts to which it will be applied cannot be fore- 

1 i n Modification implies growth. It is the life of the law.” 60 
In this philosophy of experiment and experience the individual 
l. the unit. Mr. Justice Brandeis believes, as Emerson did, in the 
miM ii ign reality of individual experience. In common with more 
it psychological thought he believes that one can learn noth- 
ing rxi ept as it passes through one’s own experience; every attempt 
1. 1 impose artificial mechanisms results in failure. Whatever social 
piogiains or techniques fall outside the ambit of the individual 
mind ate therefore sterile; the unit of organization should never be 
made so large that the individual experience cannot compass it. 
Mi | list ire Brandeis applies this principle to government, and 


»** Hidmlcis " 1 lie Living Law” (191(1), in Illinois Law Review 4G1. 

“• It mhintftoti v. Dawson, sib.j U. S 219, 228, 23G, 44 Sup. Cl. 302, 305, 308 (1923). 
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emerges with a belief in decentralization. When he applies it to 
business organization it leads him to his well-known position that 
an overgrown corporate unit is wasteful and unwieldy, and that 
the men at the top of it are incapable of having that direct mastery 
and comprehension of its affairs that makes business enterprise a 
creative activity. A group of small units, each psychologically 
autonomous and self-contained, represents for Mr. Justice Brandeis 
the most satisfactory organization of any sphere of action. 

Although Mr. Justice Brandeis’s individualism is reminiscent, 
in its fire and conviction, of the fine nineteenth-century libertarian- 
ism of John Stuart Mill, it is far from being imitative of it. Where 
the English liberals feared the tyranny of political power, Mr. 
Justice Brandeis is solicitous for the liberty of the individual when 
confronted with the huge engines of economic power and large 
aggregations of capital. Where they wished to protect the individ- 
ual from the state, Mr. Justice Brandeis invokes the state to protect 
him from menacing forces within it. “It was urged,” he says in his 
opinion in Truax v. Corrigan “that the real motive in seeking 
the injunction was not ordinarily to prevent property from being 
injured nor to protect its owner in its use, but to endow property 
with active militant power which would make it dominant over 
men.” 61 It is against this dominance of things over men that the 
whole force of Mr. Justice Brandeis’s humanism is directed. Be- 
yond the intent that this humanism embraces of protecting the 
individual from being hurt is its fear that he will be lost; that in a 
society in which things in themselves are invested with active power 
the initiative and creativeness of men will find no room for ex- 
pression. 

There is throughout Mr. Justice Brandeis’s thinking an un- 
mistakable ethical note. It keeps him, on the one hand, from a rule- 
of-thumb method of judicial decision; he does not decide cases 
atomistically but by reference to a deeply held code of valuations. 
On the other hand it keeps him from the doctrinaire mistake of 
dealing with concepts as undifferentiated counters. To him the 
autonomy of the individual is eminently desirable; but economic 
individualism as the nineteenth century conceived it, since it brings 
disastrous consequences in the modern situation, is a thing to be 


01 Truax if. Corrigan, supra, note 30. at .{ 2 Sup. Cl., at 143. 
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it is not to be confused with ethical and psychological in- 
h idualism, which involves responsibilities as well as liberties. 

In this spirit Mr. Justice Brandeis refuses also to accept the 
tlulity of the issue between individualism and collectivism. Here 
. on .111 ethical differentiation is necessary. The collective action 
involved in control of economic development is quite different in 
■ Ini from that involved in government ownership. Some col- 
l.i 1 1 vi tics, such as trade unions and co-operatives, are desirable; 

ill. IS. such as large corporations, are undesirable. But Mr. Justice 
It,, mi Iris carries his differentiation even further. Corporations and 
. 1 nli unions may both be, in the specific instance, good or bad. 
Wli.il determines that is not an a priori ethical theory but an ethical 
1. 11 lenient of their motivation and their consequences. 

\iuidst the difficult and technical legal reasoning in his opinions 
tins c i hie.il fervor might appear a gratuitous and harmless addition, 
hiii act (tally his moral earnestness does not merely run parallel 
lu lie. legal reasoning. It interpenetrates it. It determines its course. 
Ii caves his amazing legal competence from becoming virtuosity. 


7 

Behind the uniform array of United States Reports reposing on 
(In helves of the law libraries a battle is being fought and consti- 
111i111n.1l history made. The dramatic quality of Mr. Justice Bran- 
, 1, e, , < aiecr of advocacy has followed him to the bench, and as one 
■ I a militant liberal minority on the Court he has focused the 

on of the nation. He has had to introduce his social philoso- 

I . h v into a milieu for the most part alien to its spirit and formula- 
1 lone, among justices whom the intellectual traditions of their class 
.ml pciiod had educated to a conception of their tasks radically 
. It II. 1 t in from his own. Dealing with cases involving the gravest 
P 1 ol ileitis the Court has had to face since the initial period of con- 
Hi1i11t10n.1l interpretation, and in an atmosphere in which every 
l. il dm trine has been charged with the emotional tensions of 
Hi .l .struggles outside the Court, he has had to devote himself 
1.. .1 laborious exposition of the fundamental economic facts that 
. t. hi mine the issues, lie has had finally to contend with a con- 

, . I ol legal precedent that regarded the body of past decisions 

1 1 v mirthing very like the tnulilio divina of the canon law. 
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In the face of a task of such proportions Mr. Justice Brandeis 
has been remarkably successful. He has not altogether kept the 
Supreme Court from appearing to liberal opinion as something of 
a Heartbreak House. But he has drawn the issues clearly, taken a 
positive and constructive stand, and polarized every liberal tend 
ency in the Court. A more radical philosophy, a less statesmanlike 
attitude than his might have failed utterly. But Mr. Justice Bran 
deis’s intellectual creed, although always clear-cut and decisive, con 
tains that admirable balancing of tradition and innovation which 
represents the greatest assurance of eventual success. There has 
been no intent in it to break with the essential Supreme Court 
traditions. Mr. Justice Brandeis’s doctrine of stare decisis is mature 
as well as flexible . 62 He has adhered to the American tradition of 
individualism, redefining it to suit the realities of the age. In his 
emphasis on democracy and freedom he has insisted that as a nation 
we bid fair to alienate ourselves from the psychological drives that 
have conditioned our history. The pragmatic cast of his thought, 
its ethical strain have set up responses in the American mind. His 
method — factual, experimental, inductive — strives only to assimi 
late law to those other procedures that already have those character 
istics. He has advocated not the creation of new institutions but the 
instrumentalism that will use law to bring out the best implications 
of existing institutions. 

It would be strange indeed if twentieth-century America, which 
has in almost every field of thought and art produced its character 
istic expression, should fail to do so in jurisprudence. Mr. Justice 
Brandeis has admirably evoked and summed up contemporary 
tendencies in legal thought. It seems likely that the future of judi 
cial decision lies with these tendencies rather than with those that 
have opposed them. But if that should prove true, will Mr. Justice 
Brandeis’s work, in the phrase Fitzjames Stephen used of Bentham, 
“be buried in the ruins it has made”? To the extent that his thought 
merely merges with contemporary trends, that is likely. But there 
is permanence and distinctiveness in Mr. Justice Brandeis’s con 
ception of the “living law.” His realistic method of shifting the* * 

62 For Mr. Justice Brandeis's theory of stare decisis see Washington v. Dawson, 
supra, note 60; Jaybird Mining Co. v. Weir, 271 U. S. 609, 619, 46 Sup. Ct. 592, 999 
(1925); Di Santo v. Pennsylvania, supra, note 25. “Stare decisis is ordinarily a wise 
rule of action. But it is not a universal, inexorable command.”- — Washington v. 
Dawson, supra, at 238, 44 Sup. Ct., at 309. 
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1 »iil< horn the barren ground of precedent and logic to the higher 
hhmiikI of social function and social situation must prove an en- 
1 mi inn < ontribution to the process of constitutional interpretation. 
1 w h ili r epigoni when they come will find it a technique which 
« In y ( .111 use. 
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Brandeis and the Curse of Bigness™ 

■ )v (he very nature of his activity, Justice Brandeis has had to 

■ * build the body of his thought out of the scattered fragments 
of articles, addresses, and judicial opinions. The luxury of 

♦ hi n isoned treatise or the philosophical essay has been denied 
bln 1 I hr editor of the present book , 64 by the convenient grouping 

1 lopi( s, the exhaustive bibliographies under each heading, and 

* bi judicious selection of material to be reprinted, has performed 
ui enormously useful task, therefore, in collecting the writings of 
i f mde is (hat round out his thought. 

I hr book does not change appreciably the now familiar outlines 
I | list ire Brandeis’s thinking. If anything it sharpens them, be- 
nt w almost all these papers date back to the years before Mr. 
i t mdris became Mr. Justice Brandeis: the ideas of the People’s 
\ Homey were more boldly etched than those of the black-robed 
judp.r. The idealism of the Progressive Era breathes through these 
i • •• The whole book is drenched in an atmosphere of light, but 

* wr read it now the light is filtered through our experience with 
•hi w.u years and the boom years and the depression years. The 

• II in businessmen, lawyers, and politicians to dedicate themselves 
m 1 lie public service comes to us tinged, if not with tragedy, then at 
!« ni with a tragic irony. I find myself reading these masterly anal- 

• . nl monopoly and railroads and finance, with their hard grasp 
I (lie lads of life in business, and wondering what it was that 

I have taken tlu* liberty of consolidating in this essay two reviews in th^ New 
h I'uhln and in the Herald Tribune Books. 

* l he Curse of lligncss. l.dited by Osmond K. Fracnkel, as projected by Clarence 
l I ewiv New Yoik, Viking, 1934. 
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defeated this combination of the statistician and the prophet. 

For there can be no doubt that he stands thus far defeated. The 
curse of bigness, which forms the overwhelming burden of his 
thinking, is still with us — in Mr. Roosevelt’s America as in Mr. 
Wilson’s. And Justice Brandeis’s proposed policy of fighting big- 
ness by breaking up the size of the business unit, regulating mo- 
nopoly, loosening the death grip of the money power, is still with 
us as a program. In fact, it is still the political credo of the Mid 
western and Far Western reformist groups who represent the Bry- 
anism of today. 

Justice Brandeis’s own objection to bigness in the economic unit 
seems to rest not only on economic but also, and more basically, on 
psychological grounds. It is finally a question of the breakdown of 
dinosaur aggregates because of the limited capacity of the human 
mind. But this objection would seem to apply as well in the sphere 
of government regulation as in that of business enterprise itself. 
The very attempt to regulate monopoly leads to an administrative 
structure that cannot escape becoming a bureaucracy. Our genera- 
tion today is asking whether the battle of the progressives was not 
fought on the wrong front: the real question seems to be not 
whether we shall have bigness or smallness, both in industry and 
government, but who shall control both and to what end. It is a 
question not of scale but of power. 

It has become a truism for critics of Justice Brandeis to point 
out that he is seeking to turn back the hands of the clock. He is 
undoubtedly aware of the fact that the drift is all in the direction of 
economic gigantism. But for him this does not settle the issue. Un 
like Archibald MacLeish’s financier-hero McGafferty, Mr. Justice 
Brandeis refuses to succumb to the fatalistic view; fatalism is an 
amenity reserved for poets and philosophers of history. 

Brandeis’s central idea of the curse of bigness is not a populai 
one in a government whose great administrative effort is now 
directed toward co-ordinating further the many agencies huddled 
together in Washington but wielding a far-flung power. If this be 
taken as the core of Justice Brandeis’s thinking — and there is every 
reason to believe that increasingly he regards it thus himself — the 
striking fact becomes not the identity of the Brandeisian thought 
and (lie New Deal, but their discord. Corning in to take control of 
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dmntrgrating economic structure, the New Deal necessarily in- 
< I s < \ | >1 rssure toward the center; Mr. Brandeis, on the other hand, 
ilb Ini a "flight from the center.” The New Deal has thus far, 

• h r.i in the form of the NRA, meant the further consolidation 
I industries through trade associations and code authorities; Mr. 

In mdcis, with Senator Borah, is solicitous for the "small fellow.” 

I hr New Deal, confronting a rapidly shifting economic picture, 

. , ..it ily involves the continued delegation of power by Congress 
m 1 In I xccutive; Mr. Brandeis insists that "we need more minds, 
uni Icwei .” 

I hr i lash between the two finally came into the open in the 

• • 1 urn in the Panama "hot oil” case. There Justice Brandeis was 
1 miimI voting with his more conservative colleagues against legisla- 

■ •n 1 1 amed by a liberal administration and drawn up by lawyers 
un nourished on his doctrines. There is no disaffection from 
id.« 1 . 1 1 is 1 1 1 here. There is no question of turning coat. It is merely 
ihii Mi . Brandeis is pushing his thought to its logical conclusion. 
Mm 1 henry of the curse of bigness reinforces whatever constitu- 
tional arguments the lawyers for the "hot oil” companies may have 
m m d I he concentration of huge power is, he feels, unsafe, unwise, 
mi Mu iriit, even when it is vested in men with whose ideas he may 
in )m m i al agree. 

I hr position that Mr. Justice Brandeis has taken on the Panama 
d . i*.r and which he may take on other cases involving the consti- 
tutionality of the New Deal legislation 65 is foreshadowed in the 
I >1 ( nmi book. The important difference lies in the fact that the cen- 

• di/.uion against which the papers and speeches in this book are 
■ hi nird is in the field of business management and economic 
l ..un , while the centralization against which his present thinking 
m h< mg directed is in the field of government administration and 
1 ■■Inn al power. From all that can be gathered, Mr. Brandeis fears 

• •in nidation of power in Washington on two counts: first, on 
dii gt mind of efficiency, for to his mind a dinosaur government 
* no more feasible than a dinosaur corporation; second, because of 
dii danger of fascism. The trend of thinking, in Washington at 
i. » 1 is against him. Whatever the solution for our business trou- 
1 1 1 1 . In raking business up into small units seems out of the ques- 


>• - 1 


1 1 In wun written before t lie Scliechtcr and Humphries decisions. 
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tion — a part of the irrecoverable past. Whatever the dangers of ;i 
topheavy administrative structure, events have shown that there is 
no other agency or authority than the federal government capable 
of dealing at all with the problems of economic chaos. And Euro 
pean events indicate that fascism comes more easily when the cen 
tral government is weak and incapable of dealing with the eco 
nomic situation than when it is strong and resolute. Historically 
fascism is the outcome of drift rather than of mastery. 

Thus Mr. Brandeis is not really the prophet come finally into 
honor in his own country. He is still in the opposition. He is the 
solitary militant figure he was in the early era of progressivism 
when he was fighting Mellen and Morgan. If anything, he is now 
more solitary and even more tragic. For a long time he fought the 
curse of bigness in business, and the industrial collapse seems to 
have justified him. But he cannot shake off the curse. He finds now 
that it has been transferred to government. And he is still fighting 
it. Which may make him, in the eyes of many, another Don 
Quixote — a gaunt and gallant but essentially helpless figure out 
of another era, earnestly tilting at windmills. 

1935 


Homage to Louis D. Brandeis 06 


W hoever is finally chosen to fill Justice Brandeis’s shoes on 
the Supreme Court will have big ones to fill. With all the 
current talk of getting a Westerner for geographical and 
political reasons, we forget that there is no one who can be chosen, 
West or East, who will not seem at once magnified by the compli 
ment and dwarfed by the comparison. 

There is the usual crop of rumors about the reasons for the 
resignation, and as usual they are wrong. The fact is that at eighty 
two Justice Brandeis has rounded out his career; and recent signs 

00 This was written on the occasion of Justice Brandeis’s resignation in 1939, and 
before the appointment of Justice Douglas to take his place. It was somewhat con 
densed when published. I print it here as written, with the addition of several 
paragraphs from an earlier article, "Brandeis at highly. " 
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I ruling health have been warnings that he cannot keep up the 
.1. in. mils on his energy that he has exacted, Spartan-like, since early 
Hih lie will no doubt continue his interest in Jewish problems, 
m oilier matters close to his heart. But it seems very unlikely at 
lit, that he will take an active part, as rumored, in leading a 
. ..1 lil defense movement against anti-Semitism. His own career 
I, ., hern in itself the most galling reply to the Jew-haters, as well 
„ 10 the haters of democratic practices and the liberal outlook. 

1 .mn 1 hat, anything further would be anti-climax. 

Smi e the World War the American legal world has had three 

• ml, landing names, fit to rank with the great ones of legal history. 

I hey have been Holmes, Brandeis, Cardozo. Of the three Brandeis 
1. die last to lay his work down. The other two had moie in com- 

either of them had with Brandeis. The literary flair, the 

philosophic sweep, the contrived simplicity, the flashing phrase, 
tin sententious epigram, the articulateness about the nature of the 
pi, h. ial process— these are not notable in Brandeis. His opinions 

great writing. His philosophy is generally implicit. When 

In theorizes about democracy and the individual, and when he 
, hoi is for new ethical codes in business, his exhortings and theo- 
1 i/lngs sound much like many others we have read somewhere. 
In ihomselves as writing they lack that personal imprint of great- 
in . . that stamps Brandeis’s conversation, for example. Compare 
Hi uiilcis at his civil-liberties best with Holmes in the Abiams case, 

• a Brandeis in any social-legislation opinion with Holmes in Loch- 
-i.i (/. New York. Read Brandeis’s great economic dissent in the 

western Bell Telephone case and compare it— not in its eco- 

111 mm s but in its literary and intellectual impact with Cardozo s 
.It, M ill in the Jones case, under the SEC Act. 

Bui this should not blind us to Brandeis’s real greatness. His 
Ini.il effect on American law will probably be more substantial 
,li. in ,hat of either of his colleagues. Historically he has led the 
phalanxes that have brought the economic emphasis into legal 
I lioughl . And he has evolved in the process a usable philosophy 
mil a 1 1 ansmissible technique for generations of judges and lawyers 
The philosophy is that individual rights and group claims 
ncjiluT absolute nor unchanging, and that they must be weighed 
hi in ms of the need for checking and democratizing our corporate 
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capitalism. The technique is to interpret the constitutional phrase 
and the legal doctrine as part of the living context of legislative 
history and economic fact out of which laws emerge. The philoso 
phy has basic links with the whole tradition of American demoe 
racy since Jefferson. The technique is deeply rooted in our prag 
matism and our hard-headed statistical bent. Together they have 
refertilized American law. Holmes and Cardozo will be read and 
quoted by eager students for generations, but their discipleship is 
limited by those gifts of sensitiveness, imagination, literary talent 
whose possessors are rare. Nothing is more horrendous than a medi 
ocre disciple of Holmes or Cardozo. He turns the unerring sim- 
plicity into triteness, the flashing phrase into bombast. Brandeis on 
the other hand will live on by becoming part of the institutional 
fabric of the future — if we have a future. 

What lies behind this enduring quality is a record that has writ- 
ten itself into the history of the American progressive mind. A 
boyhood in the individualist frontier society of Kentucky and a 
brilliant career at Harvard and as a young lawyer in Boston — many 
a life has started hopefully thus only to end up in a rut. But Justice 
Brandeis’s did not. He would never take a case without turning it 
about in every direction, seeking to understand it. Similarly he 
could not live and work in a society without seeking to uncover 
its foundations. And the deeper he dug, the clearer became his 
conviction that it was the concentration of economic power that 
was responsible for the social blockage. It stood, a menacing giant, 
in the path of democratic action; it snuffed out the chances for a 
decent individual life. 

He set himself, David-like, to fight this giant. The only weapon 
he had was his mind — concrete in a legal brief, swift and sure 
before a judge or an investigating commission, merciless with a 
witness — an architectural mind that laid brick on brick until the 
argument became a structure that could not be broken down. lie 
mastered the intricacies of corporation finance because he saw that 
it was a key to the economic and therefore the social structure. From 
a few published figures and weeks of work he reconstructed the 
accounting system of the New Haven Railroad with such a deadly 
accuracy that the opposing attorneys thought lie must have had 
access to the books. For twenty years, from i H<>(> to he fought 
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■ in si i eel -railway companies, the public utilities, the railroads, the 
idi insurance companies, the Money Trust. It was never a vindic- 
iiu li|', In and never an aimless one. He had what Graham Wallas 

rtll.-.l "social inventiveness,” and was always ready with a plan by 
l.nli i he railroads could be operated more efficiently or life 
n,, in. nice could be furnished to workers more cheaply. He took 
1 1 1 1 7 muses that did not pay, and became the “People’s Attorney.” 

\i sixty he was a public figure without having held public office — 
i living proof of how great a man can become if he loves justice 
uni m isters arithmetic. 

I lu re are two great and abiding facts about Brandeis. The first 
i, ih. ii he has always been more than jurist. The second is that his 
il„ night Hows out of action and is directed toward action. Alone 

the Big Three of liberalism he had a notable non-judicial 

ii in before coming to the bench. That was why there was so great 
hi outcry against his appointment in 1916, as there was to be 

■ mist Black’s appointment in 1937- He Hid car< ^ s on ^ ie 
1 1 1 ilr Brandeis was no radical, but it was clear that he would not 
ilinli by the fake rules of the game that the corporate financiers and 

■ In 1 01 porate lawyers had laid down. Hence State Street and Wall 
mi 1 1 alternately groaned in agony and turned their eyes piously 
mu. ml a heaven of professional legal ethics. But Brandeis s only 

in was that he had beaten the corporation lawyers at their own 
of amassing a fortune in legal practice, and yet was devoting 

■ ii 1111 leasing portion of his time to the service of the common 
pi nplc in measuring and fighting the giants of monopoly. 

s,i great has his work as a judge been, that we forget how great 
„ ,, his work as a lawyer. He transformed constitutional pleading 
ilin.iigli the “Brandeis brief.” But he also transformed legal prac- 
111. |,y becoming the successful symbol of a lawyer who does not 
i,.,vi in lay his personal idealism and his practical social sense on 
1 1,< shelf while he is out making money. What Holmes was exhort- 
ing youngsters to do, in winged rhetoric at law banquets, Brandeis 
in. .in while went ahead and did. He became Exhibit A, and the 
(.iiih ssion will never again be the same because of it. 

Uni he was more than a lawyer too. His 1907 testimony on the 
, w | l iven finance is a lour clc force of statistical reconstruction, 
ills n|i*( testimony beloie the Pujo Committee and his Other 
I', nhle's Money (191 ,|) together form one of the classic analyses of 
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American finance capitalism. These gave content at the time to 
Wilson’s phrases about “the new freedom” — hence the histori< 
justice in Wilson’s appointment. On the Supreme Court Brandeis 
similarly geared his analysis to economic change and his directives 
to social action. 

The theory underlying this social action has by this time been 
often stated. Brandeis is an individualist in his values without ad 
hering to laissez-faire, a collectivist in his program without ad 
hering to the bureaucratic state. His thought often becomes dizzy 
ing in striving to maintain this precarious balance. Its strength lies 
in its being compounded of a belief in the life of reason, an ethical 
fervor, a concrete and massive knowledge, enormous social in 
ventiveness, an insight into the economic system — but above all. 
an insistence on our limiting ourselves to what is compassable. 

But here too one may express doubts. Brandeis is against large 
administrative structures as he is against big corporations — because 
their size takes them out of the realm of the compassable. They 
don’t work. The human mind cannot contain them. They become 
tyrannical. This explains Brandeis’s opinion in the NRA case, 
which troubled many of his admirers; as it explains also his opposi 
tion to some of the recent New Deal trends. Yet the ironic fact is 
that if we ever achieve a planned economy, Brandeis will be shown 
as one of its forerunners. The crux of planning lies in the training 
of a body of officials and experts who give to public service the 
energy and devotion that are now given to business. If such a body 
is today growing in Washington; if the type-member of it represents 
a cross between the economist, the lawyer, and the engineer; if lie 
combines an objective temper with an eye for action; if he is turn 
ing from a passive to an affirmative liberalism — then a large part ol 
the credit must go to currents that Brandeis set in motion. And 
Brandeis’s own career is proof that it can be done. 

It cannot be done, however, if the Brandeises remain isolated 
thinkers and solitary fighters. 


1936. 1939 
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Woodrow Wilson: the New 
Freedom and the New Deal 


1 I wf.nty years have passed since Woodrow Wilson in 1912, 
on the threshold of the presidency and at the height of his 
I. powers, wrote his whole social credo into the campaign 
l" lies gathered in this book . 1 As the most open and defiant in- 
iii uncut that anyone in high public office has up to now made of 
1 In \merican plutocracy, the book has ranked as a cross between 
1 1 l.issic and a museum piece, equally notable for the clangor 
| lit sentences and the slightness of its results. 

Wilson had, along with his iron-principled Calvinism, a sort of 
Ini 1 ary sensitiveness. He was forever sniffing the breezes of public 
.puiion, forever finding “something new astir in the air.” “We 
1 uni in the presence of a revolution,” he announced to one audi- 
, me, "not a bloody revolution — America is not given to the spill- 
n,, 1 ,,| blood — but a silent revolution.” Today when we are again 
. ill mg of silent revolutions, the New Deal sends us not unnaturally 
1, „ |. 10 the New Freedom, in a quest partly for origins but mainly 
Ihi perspective. 

I III- New Freedom was more than the phrase of a college pro- 
i» .ini (tin led politician. It was a fleeting gleam of vision caught 
1 1 whole generation of a way of escape from the intolerable op- 

.Mon of the vested interests. Wilson was astute enough to snare 
ilu vision and to attach to it his political fortunes; he was phrase- 
111 a , -I enough to invest it with a moral fervor against which even 
Hi, -.kepta al reader of today will not be immune. The formula that 
I,, evolves in these speeches is simple enough: smash the trusts, 
I, simy special privilege, restore competition, let the full light of 


» / /,, New f reedom. New edition. New York, Doubleday, Doran, 1933. 
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publicity beat in on all the activities of business and governmeni 
And the strategy for effecting the return of this primitive econonn< 
democracy? “The way to resume is to resume,” says Wilson, quol 
ing Horace Greeley. Amazingly simple. Yet it elected a Preside ! h 
and stirred his generation. In its day it was held to be desperately 
radical. But Wilson’s radicalism was of the sort that took itself 011 1 
mainly in after-dinner eloquence. “I do not say this,” he warns, 
after one of his attacks on the plutocracy, “with the slightest desii < 
to create any prejudice against wealth; on the contrary, I should 
be ashamed of myself if I excited class feeling of any kind.” 

Others of Wilson’s time — Veblen, La Follette, Brandeis, and 
even the muckraking group — had gone far beyond him in making 
the age realistically aware of the power and the threat of the huge 
corporations. What Wilson did was to translate this awareness into 
terms of political thinking, and keep it from finding too dangerous 
an outlet in class feeling. Not for nothing had he read Burke and 
Bagehot and Gladstone. He saw the corporations as another govern 
ment, superimposed upon and often displacing the regular gov 
ernment. The threat that he chose to see was the threat to the 
English ideal of political freedom. And his proud phrase, “Freemen 
need no guardians,” was simply a diluted version of “Britons nevei 
shall be slaves.” It would operate as cogently against governmeni 
control as against plutocratic domination. 

That is why in all fairness to Franklin Roosevelt — and despin 
certain gracious acknowledgments that he makes to his old chiel 
in his own book of speeches, Looking Forward — the New Deal as 
a program must be clearly dissociated from Wilson’s New Freedom 
In fact, in the matter of control, the present Roosevelt stands in .1 
more direct line of descent, in thought as well as in blood, from 
Theodore Roosevelt, who called specifically for monopoly control 
and for a differentiation between good trusts and bad trusts. Wil 
son’s thought never departed essentially from the old competitive 
ideal of nineteenth-century England. 

To say, as do some critics of the New Deal, that Roosevelt’s 1 < 
covery program is merely Wilsonian liberalism transferred to tin 
present situation is to stretch the much abused term “liberalisin’* 
beyond all recognition. In place of laissez-faire wc have a vigorous 
economic constructivism, in place of “government by discussion' 
we have a semi-dictatorship, instead of leaving freemen to then 
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u desires and devices we regulate them through a highly cen- 
m di/rd economic government in Washington, instead of the new 
in nlom we have an approach to the corporate state . I 2 The Wilson 
1 these speeches would have been entirely out of sympathy with 
dit New Deal. “I don’t want a smug lot of experts to sit down 
! < hind closed doors in Washington and play Providence to me” — 
Dm . words of his could be used to great advantage today by the 

• d and steel operators and by Henry Ford. 

I >< spite these differences there is a real historical continuity 
hi 1 ween t he New Freedom and the New Deal. Franklin Roosevelt 
h ii i.iid of Wilson: “The problem he saw so clearly is left with us 
1 legac y.” What he is referring to is “the concentration of finan- 

• d power.” It is the problem of an outward-moving finance capi- 

• d 1 1 1 1 1 which in Wilson’s day had taken the form of enslaving the 
mduMiial system by monopoly and in Roosevelt’s day has led to 
“Hiiplcte industrial collapse. Wilson’s brilliant and yet somehow 
1 I iiiiudinous phrases w T ere the product of an era which could still 
p« 1 nouify the evil forces to be overthrown; Roosevelt’s concrete 

* hmuistrative bulletins are an index of the agony of the capitalist 
m Hi but the two are bound in a real community by the fact that 

m h 1 ( presents for his own period the interests and the attitudes 
I tin small man and his revolt against the dominance of the big 
I - Mow. And as both leaders set themselves to fight Big Business, 

• luvr (hey been loathed and feared by Big Business. The bitter- 
im m with which Wall Street hated Wilson on his entrance into 

Nh r. even threatening to pull a panic on him, is matched only 
’ (hr bitterness with which the captains of industry have been 
mI int aging the Recovery Act. 

Mm the dialectic of history moves forward and carries with it 
‘hr 1 ionic compulsion of events. The Wilson who sat for eight 
ns m (he White House was a different Wilson from the one who 
h nl toured the country radiating moral energy. He never made 
**»\ i lh 11 is to smash the trusts, but contented himself with establish- 
■ the Federal Reserve System and the Federal Trade Commission; 
ho government by discussion” turned into a uniquely despotic 
! »« m 1 1 < ■ 1 1 c y ; and his ideals of freedom were sadly squeezed out in 
‘hi \v,u which he had sought to avoid entering. The irony of the 

I now believe ( 1 0S‘>) (Mat some of the phrases in this sentence were overstrong, 

hnl I hu\r allowed (hem to stand unchanged. 
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historical perspective that Wilson’s later experience affords is thai 
Little Business, which knows how to fight Big Business when the 
interests of the two diverge, knows also how to unite with Big Bum 
ness against a common enemy. Wilson was led to draw his thundei 
leaving the field to the Morgans and Palmers; Roosevelt may find 
on the other hand that only increasing coercion applied to laboi 
as well as to capital can bring recovery and order. 3 . In either case 
they strengthened capitalism in the very process of fighting it. Foi 
Roosevelt today, as for Wilson in its earlier phase, capitalism plays 
the role of Brahma in Emerson’s poem: “When me they fly, lam 
the wings.” 

1 933 


Here too I have allowed the sentence to stand, although I now think I misjudged 
the trend of the New Deal with regard to labor. The argument that follows, howevei. 
I still believe to be valid. 
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Thors tein Veblen 


Recipe for an American Genius 1 

f | ^iiorstein Veblen came of Norwegian ancestry, of a land- 
hungry and land-tenacious tradition, with an intensely agrar- 
1 t,t n view of life. His parents had emigrated from Norway in 

* 17 .iikI had settled on the Wisconsin frontier under conditions 
I * i tot nious hardship. There Veblen was born in 1857. When he 
*•» ‘-iglu the family moved to Minnesota, where his father took 

op » middling farm tract. The boy grew up in a clannish and cul- 
um «lly light Norwegian community, well insulated against the 
mm. ir mobile life of the Americans around. He learned more of 
•iwrgian speech than English. He was a queer precocious boy, 
i n ni.it urcly skeptical and unpleasantly witty. At seventeen, be- 
mi « ol his father’s zeal for education, the boy was packed into a 
1 >• .v .iikI deposited at Carleton College, in Northfield, Minnesota, 
hr 1 « he spent three years in the preparatory department, and 
mi hed die college course in three more, graduating in 1880. He 

* »ilh led a good deal — a strange “Norskie” boy among Americans, 

iih .1 scanty knowledge of English, lacking money and social stand- 
*•• • uneasy in the theological atmosphere in which the college was 
in in hed. 1 Ie had a lazy manner and a biting tongue that infuri- 
1 I .1 udents and faculty alike; the only teacher who saw his prom- 

* • mil whom Veblen liked was John Bates Clark, at whose theory 
I dm 1 i bin ion he was to aim his sharpest shafts years afterward. 

Ihn no college, however uncongenial, and no artificial textbook 
1 lining could keep Veblen’s mind from developing. He read 

I l»n hlogtaphual sketch I wrote originally for the Dictionary of American Biog- 
imkI it in printed here with the restoration of a few cuts the editors found 
" h) It is based largely upon the material gathered by Joseph Dorfman in his 
"'nn I'chlcn and Ills America. I he interpretation is, however, my own responsi- 
ble I should not want Mi. Dorfman to sulfer for any quirks of mine. 
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English literature, dabbled in poetry, delivered ironical orations, 
studied philosophy and economics, trifled with some of the radical 
doctrines then current, fell in love. After graduation he taught foi 
a year and then, lured by the growing reputation of Johns Hopkins, 
he left for Baltimore to do graduate work. But the eastern uni 
versity did not put itself out to welcome the gawky penniless Noi 
wegian boy. 

When he failed to get a fellowship at Johns Hopkins, he left be 
fore the end of the term to study philosophy at Yale with Presidem 
Noah Porter and social theory with William Graham Sumner. Both 
men were impressed with him, and both his essay on “Kant s 
Critique of Judgment ” and his history of the surplus revenue ol 
1837 (awarded the John Addison Porter prize in 1884) marked him 
as a distinctive mind. And yet his stay at Yale seems to have been 
unfruitful and frustrate. He had to struggle along, lonely, always in 
debt, earning his board by teaching in a military academy, regarded 
as a foreigner and an agnostic. When he took his Ph.D. degree in 
philosophy in 1884, he found that teaching posts were available* 
only to the orthodox and acceptable young men with a divinity 
training. Disheartened, he took his useless Ph.D. degree back with 
him to his Minnesota farm. 

The next seven years were probably the most miserable in Veb 
len’s life. His education among Americans had unfitted him for the 
narrow life of a Midwestern Norwegian farmer, yet it had not 
placed any other way of life within his grasp. He seemed to dis 
integrate. While he read aimlessly and without stint he kept com 
plaining of his health, railing at the parasitism of businessmen, 
mocking the sanctities of a conventional Lutheran community. He 
tried repeatedly for a teaching position, but always without success. 
In 1888, largely as a way out of a blind alley, he married Ellen May 
Rolfe, with whom he had once had a college romance and whose 
connections with a prominent business family held out some hope 
of employment. But an untoward turn of events shattered even that 
hope, and Veblen and his wife settled down on a farm in Stacyville, 
Iowa, waiting for something to turn up. Nothing did. Each year it 
became increasingly difficult to get a teaching job because of the 
embarrassment Veblen had in explaining his long absence from 
academic life. He finally decided to get back to some institution ol 


THORSTEIN VEBLEN 11Q 

i. M ni tig as a graduate student and use that as a fresh point of de- 

p til III C. 

In 1 H() 1 , at the age of thirty-four, he turned up at Cornell, rustic, 
mm him , si range-looking in his corduroys and coonskin cap. J. Lau- 
i.-mr l.aughlin, who was worlds apart from Veblen and yet saw 
Mine ol his quality, managed to obtain a special fellowship for him. 

* hinds first essay, “Some Neglected Points in the Theory of So- 
. 1I1 mm“ ( Annals of the American Academy of Political and Social 
> trine, Nov. 1891), contained many of the germs of his later 
ifit m ivs. He seemed to spring into sudden maturity. And when 
I iiifjil in, called to be the head of the economics department at 
l * 1 • udent Harper’s new University of Chicago, took Veblen with 
him ,ui(l secured him a teaching fellowship there (1892-93) at $520 
> \i 11, Vcblen’s long quest for some niche in the academic world 

• mud at last realized. Although he was never regarded with favor 

1 hr ruling powers at the Rockefeller-endowed university, the 
*M 1 year he became a reader in political economy, then an associate, 
in 1 H<)(> an instructor, and in 1900 an assistant professor. 

V« bleu dug down into anthropology and psychology and used 
1 Im m to focus a sharp new light upon economic theory. His mind 
1. *«l not brooded all those years to no purpose: it was crammed full 
l 1 la 1 mg hypotheses and of significant detail quarried from a vast 
i». hi ol leading. Each essay he now wrote opened up whole areas 
Imi lain exploration. The titles of his essays, generally published 
in h arnecl journals, reveal the turn of his mind: “The Economic 
I hroiy of Woman’s Dress,” “The Instinct of Workmanship and 
1 In h ksoineness of Labor,” “The Beginnings of Ownership,” “The 
h.ti Italian Status of Women,” “Why Is Economics Not an Evo- 
lutionary Science?” “The Preconceptions of Economic Science,” 
Industrial and Pecuniary Employments.” His work as managing 

• di tot ol the university’s Journal of Political Economy (1896-1905, 
Mid in cH'cct earlier) gave his thinking further range and depth. He 
mi 1, cither in the university or near by, a group of mature minds 

ith which lie could match his own: Jacques Loeb, Franz Boas, 
| mu . 1 1. Tufts, John Dewey, William I. Thomas, Lester F. Ward, 
Ml 1 1 < hi W. Small. At thirty-nine he began planning his first book. 

I Ik book that finally emerged was The Theory of the Leisure 
( /<m, published in 1899 when Veblen was forty-two. It gave him 
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prominence overnight. Into it he poured all the acidulous ideas and 
fantastic terminology that had been simmering in his mind I’m 
years. It was a savage attack upon the business class and their pecu 
niary values, half concealed behind an elaborate screenwork ol 
irony, mystification, and polysyllabic learning. The academic world 
received it with hostility. “It fluttered the dovecotes in the Ease 
wrote a contemporary. “All the reviews . . . are shocked and 
angry. Clearly their household gods have been assailed by this 
iconoclast.” The literary men, led by William Dean Howells, wen- 
delighted with its merciless exposure of aristocratic attitudes bill 
missed its attack on the businessmen and the middle class. 

Veblen now proceeded to a more direct analysis of business, and 
five years later, in 1904, he published his second book, The Them y 
of Business Enterprise, based on the material turned up in the 
nineteen-volume Report of the Industrial Commission (1900-2). 
It contains Veblen’s basic economic theory — dealing with the effects 
of the machine process, the nature of corporate promoting, the use 
of credit, the distinction between industry and business, and the 
influence of business ideas and pressures upon law and politics. 

It was almost a decade before Veblen published another book 
In the interim he wrote essays on the methodology of economics loi 
the professional journals. His life was disturbed by marital dilli 
culties, and when, in 1904, his wife reported one of his relationships 
to the university authorities it became impossible for him to remain 
at Chicago. In 1906 he went as an associate professor to Leland 
Stanford University at the invitation of President David Stan 
Jordan. For a time he was reunited with his wife at Palo Alto, but 
soon the difficulties between them began again, and the two wen 
finally separated. Veblen was relatively happy at Stanford. He spent 
part of his time in a mountain cabin, with a little farm around him 
He made friends, had the esteem of the faculty, went his own way 
But once more an unconventional relationship with a woman vi<> 
lated the academic mores, and he was forced to leave. He sought .1 
Carnegie grant for an archaeological expedition to the Baltic and 
Cretan regions, and dug deep into the literature of the subject. But 
the grant was not forthcoming. Finally through the efforts of I lei 
bert J. Davenport he was invited to the University of Missouri .is 
lecturer and began his teaching there in 191 1. About that time In 
secured a divorce, and on June 17, 1914, he was married to Amu 
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• • wnden Bradley, who also had been divorced and had two daugh- 

ii 1 1 ( 

V*-I»lc*n stayed at Missouri for seven years. It was there that his 
famous course, which he had already begun to teach at Chi- 
's’." ' Economic Factors in Civilization” — reached its classic 

1 1 1 1 was rambling, erudite, omniscient; it swept all history and 

• II < ultures. His classroom manner was casual and inarticulate to 
I" point of despair. He cared little about teaching itself, and had 

• mi i.ilrnt for it. But while he was never popular with the run of 
■ '"ili iiis lie had many disciples and won their unstinted affection. 
II- used all his courses as the basis for his writings, but the book 

lu< li most nearly approximates the content of his principal course 
1 Ills (bird, The Instinct of Workmanship (1914), which Veblen 
1 sell later called his most important book. 

Alin 1914 the sequence of war, peace, revolution, and industrial 
■II. ipse turned Veblen’s interests from topics of professional con- 

• 1 11 lo current issues. His writing took on a faster tempo and a more 
"i-leiii tone. His tenure at Missouri also became precarious, and 

hii.illy in 1918 he burned his academic bridges and moved to New 
' "i k, where he became first an editor of the Dial and then, in 1919, 
t member of the faculty of the New School for Social Research. 

1 11 1 his period belong his more revolutionary writings. Much of 
- U. n's appeal up to that time had lain in the fact that his most 
" '!■,<• attacks on the social system had been made in the blandest 

I le had combined his uncompromising idol-smashing with 

-il 1 he intellectual qualities of the liberal mind — detachment, 
"I 'liny, complexity, understatement, irony. Now the urgency of 
\ « Men's interests produced a progressive departure from this man- 
i" 1 1 1 is Imperial Germany and the Industrial Revolution (1915) 

' ■ t bareness of structure not found in his earlier books, although 
" hi ill ambiguous enough to suffer the supreme irony of having 
' ">igc Creel’s Committee on Information use it as grist for the 
1 nip.iganda mills while the Post Office Department held it up as 
Mihvrisivc doctrine. Its thesis was that Germany’s strength lay in 
■ i- I k 1 dial she borrowed the industrial techniques from England, 

of borrowing the English democratic procedure along 

Hi' 1 lifii she combined them with the unqualified feudal-milita- 
" in institutions congenial to business. In An Inquiry into the Na- 
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ture of Peace (1917) Veblen made his meaning clearer by describing 
patriotism and business enterprise as having the common trait ol 
being useless to the community at large, and analyzing them as tin- 
principal obstructions to a lasting peace. In The Higher Learning 
in America (1918) he leveled so bitter and direct an attack on the 
“conduct of universities by businessmen” that on reading an earliei 
draft friends had advised him to withhold it from publication. 

Whatever its immediate subject matter, every one of Veblen *s 
books was in reality directed at an analysis of business enterprise. 
In The Vested Interests and the State of the Industrial Arts (1919) 
he came closer to his subject, with a savageness of tone that repelled 
many of his disciples who had been accustomed to his subtler man 
ner. He defined a vested interest as “a marketable right to get some 
thing for nothing,” pointed out that the aim of business was to 
maximize profits by restricting or “sabotaging” production, and 
sharpened his now familiar antithesis between business and indus 
try. During the “red hysteria” of 1919-20, Veblen, writing edi 
torials for the Dial, described the passions aroused by the concern 
for the safety of capitalist institutions as a form of dementia praecox, 
contrasted the aims of Bolshevism with those of the guardians ol 
the “vested interests” without discrediting the former, and wrote 
openly of the possibilities of a revolutionary overturn. In his papers 
collected in The Engineers and the Price System (1921) he sketched 
out a technique of revolution through the organization of a sovici 
of technicians who would be in a position to take over and carry 
on the productive processes of the nation. Veblen was no longei 
hiding his meaning. 

Veblen’s last years were lonely and his life tapered off. For a while 
he had plans, as the head of a group of technicians, for pushing 
further the investigation of the revolutionary role of engineers 
But as with his other plans, nothing came of it: he had no talent 
for promotion or organization. His investigations for the Food Ad 
ministration among the IWW for five months in 1918 had met with 
no official response. His attempts to become part of President Wil 
son’s peace-conference mission had come to nothing. No one would 
furnish money for a trip to England to study British imper ialism 
In 1920 his second wife died. He felt tired, ill, rootless. Finally 
some ladies, solicitous for his health and admirers of his genius, 
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i"',| him into their home and watched over him. He had reached 
tin i age of being greatly lionized and little understood. He moved 
a hunt like a ghost among groups of liberal intellectuals, with his 
I* dr sick lace, his sharp Vandyke, his loose-fitting clothes, his sham- 
hly gaii, his weak voice so infrequently used, his desperate shyness. 

Ills last book, Absentee Ownership and Business Enterprise in 
/«'< < nit Times (1923), was in a sense a summary of his doctrine. In 
an offer of the presidency of the American Economic Associa- 
tion, made after considerable opposition from within the organiza- 
tion, was rejected by Veblen because, as he said, “they didn’t offer 
n in me when I needed it.” In May 1926 Ellen Rolfe died, and 
N • Men returned to his cabin near Palo Alto. 

I h i e he lived with his stepdaughter until his death in 1929, 
• midst furniture he made with his own hands, wearing rough 
I* *1 Ik s purchased through the mail-order houses, reading aimlessly, 
•nil ying incessantly about his losses through investment, watching 
1 In movement of events with a dull ache of bitterness and resigna- 
t Ini 1 Six months before his death he said: “Naturally there will be 
" 1 1 1 c * 1 developments right along, but just now communism offers the 
l»* m course that I can see.” He died, presumably of heart disease, 
In I*. do Alto, leaving instructions that his body be cremated and 
die ashes thrown into the sea, and that no memorial of any kind 
In 1 . used for him and no biography written. 

1937 


Veblen and the Wasteland 

I \v some strange mutation there emerged out of the arrested 
B J energies of the nineties the most considerable and creative 
mind American social thought has yet produced. It belonged 
' • * I hm stein Veblen, whose paradox it was that, himself a product 
I Si .mdinavinn stock which had for generations fought with the 
• d Ini life, he became absorbed with the surpluses of a leisure- 
1 e. . civilization; that, starting to reform professional economic 
•hrniy, he made Americans aware of the wasteland of their con- 
i' 1 1 1 1 m > 1 ary s<>< i.d i 11st it n( ions. 
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After some Wander jahre as a student and further years spent in 
desultory callings, Veblen came finally in 1892 to the glittering 
new University of Chicago as an instructor in economics. Into the 
group there — the first body of autonomous economic teaching in 
America — Veblen threw his startling generalizations about so 
ciety, quarried from ethnological writings dusted off in the dark 
corners of the university library, or fashioned from a hint de 
rived from conversations with John Dewey about philosophy 
or with Jacques Loeb about tropisms. But always, more coer 
cive of his thought than anything else, there was Chicago itself, 
pressing its bulk and growth and tinsel wealth into his conscious 
ness. Scarcely mentioned in his writings, it nevertheless polarized 
his thought and became a symbol of the society toward which his 
curious indirections were directed. And when on a battered Blick 
ensderfer he had pounded out night after night the amazing pages 
of The Theory of the Leisure Class that society was for the first 
time made disquietingly aware of itself. 

Veblen took as his theme the unproductiveness and inutility 
which become the ideals of a leisure class, and their psychological 
effects upon the whole of a society. He showed how, in such a 
society, prestige depends upon the flaunting of superfluous wealth 
through “conspicuous consumption” and “conspicuous waste,” and 
through the “vicarious consumption” and “vicarious leisure” ol 
the lady of the house and the corps of servants. He showed how the 
pecuniary values that dominated such a social structure informed 
every phase of life — religion, art, government, education; and in 
the tracing of the ramifications of leisure-class ideals through the* 
whole of bourgeois culture he fulfilled the subtitle of the book- 
“An Economic Study of Institutions.” Although his argument was 
unlocalized, we applied the moral to ourselves — to our parvenu 
millionaires and the ostentations of the gilded age — to the “com 
mon man” whom the previous decades had discovered and made 
a symbol of, and whom Veblen now showed to be exploited, accept 
ing his status cringingly, subservient to those in whose pecuniar y 
glory he hoped some day to participate. 

With the writing of the Leisure Class , Veblen’s energies wen- 
liberated and his thought flowed strongly into the channels of sig 
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itu .iik r that he found in modern life. He had waited for maturity 
utiir his first book (he was forty-two when it appeared) and 
!.-*•( m 1 lie interim crammed his mind full of hypothesis and con- 
1 m c about social institutions. Now in ten books, in the space of 

• • dr< ades, he poured forth this stream of ideas, spilling over each 
ihrtne he treated; for he could never prune his thought or narrow 

■ * motion to his specific subject. The argument is considerably 
. ■ prill ivc and far from clear-cut. Veblen’s writing is obscure, man- 

■ ml. baffling; as Mr. H. L. Mencken has pointed out in one of 
hu wittiest and least sympathetic essays, it wastes much effort in 

d mi rd explanation of the obvious. But it encompasses the most 
Mil) " >t taut body of social analysis in modern American thought. 

Whim's principal motivation lay probably in making economic 
1 h< ah’ lit congruous with the conditions and spirit of latter-day eco- 
iM •mil activity. His brilliant series of essays on method, “The Pre- 
mi epiions of Economic Science,” in a manner which exasperated 
t»* 1 amc it was at once summary and elegiac, rejected not only the 
l M x.nliiig economic doctrines but the unconscious premises be- 
mud them. These premises had emerged from the intellectual tem- 
I M 1 n| their day, but they were out of accord with ours. Their world 
9 mu I vanished. In its place there was a new world whose principal 
Mttumie outlines Veblen sought to sketch in The Theory of Busi- 
s Inter prise. The small-scale entrepreneur had been replaced 
h hi absentee-owned corporation, the thrifty captain of industry 
hs the Inlander, the isolated machine by a well-knit and exacting 
niai lime process, the higgling of the market by an all-pervading 
1 me system, and competition by a set of refined and ingenious 
.It vh es lor price control. 

hut the most important change of all was the broadening cleav- 
. . m economic activity, between industry and business. Industry 

• ss 1 he tiling-technique; it worked with things to produce things, 
bin at the helm, directing industry to its own purposes, was busi- 
111 m which worked with intangibles to produce money-values. This 

• li< hotomy fascinated Veblen. It became for him something closely 
\ 1 1 1 1 K >1 i< of Balder and Loki — a dualism which in spite of his 

.irii Nt.it ion of moral valuations he could not help viewing morally, 
t In quest for the springs of human motive behind these two strains 
Mil him to write The instinct of Workmanship , at once the most 
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searching and perplexing of his books. It is an ambitious affair, full 
of provocative blind alleys, and at least half a splendid failure. 
Plunging morass-deep into “instinct” psychology, it emerges with 
the thesis that the “instinct of workmanship,” deeply ingrained in 
man since savage times, has impelled him always not to waste his 
resources on alien and irrelevant purposes, but that it has been 
thwarted throughout human history by the piling-up of institutions 
which have run counter to it. 

Veblen tended more and more to dwell on this monstrous con- 
flict. As the steady pressure of science and technological advance 
beats the conditions of life mercilessly onward, and keeps forever 
changing the economic landscape and with it the contours of so 
ciety, man finds himself ever farther away from the sense of economy 
and workmanship and social order that his primitive instincts called 
for. And as if to deepen the irony of his position, every attempt 
that he makes to adjust himself rationally to the new conditions 
of life is doomed by the nature of his own institutions. For an in- 
stitution, while Veblen often thought of it merely as a pattern of 
social life — an organized way of doing things — was much more 
essentially for him the common way of thinking implied by it and 
growing out of it. And these ways of thinking — the belief, for 
example, in the “natural rights” of the individual — exercise their 
most tyrannical power when the patterns of life to which they were 
attached have been superseded. Out of their phantasmal world they 
reach the “dead hand of the past” to paralyze any attempt man 
might make to come to terms with his new world. 

Inducted into a group of academic theorists who had exhausted 
themselves in warfare between rival camps, such an economics as 
this, with its airy rejection of all the stakes of conflict and its amaz- 
ing vitality of thought, had an element of the grotesque, as if it 
were some exotic growth transplanted into dour and barren ground. 
Like all new doctrine, it had its trials at first. It was not even dig 
nified by being called a heresy, but was dismissed as, whatever its 
merits, something other than economics — sociology, perhaps. But 
rapidly the younger scholars, those with energy and eagerness and 
a glimmer of daring, clustered around it. They became a school 
the institutionalists, from the conspicuous place in economic 
study that they give to the institutional patterns. And so Veblen s 
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1 ••nine had its triumphs as well; and if it has not yet become 
• tlmdox, it ranks at least as a respectable heresy. 

I lie generation which thus welcomed Veblen had been nurtured 
n .1 body of thought whose informing principle was that of a 
illy arranged universe. In economics, physics, psychology, in art, 
iimii .dity, religion, political and legal theory, the prevailing attempt 
iUiii ling to a rapidly slipping sense of order. Veblen’s principal 
h htrvement lay in his summary rejection of these dreams of social 
1 dr 1 I Ie saw a world in which the accumulated technical knowl- 
d « of generations of scientists and craftsmen — the current “state 
I (hr industrial arts” — was turned to the uses of an indifferent 
md even hostile system of business enterprise; a world in which 
di« ir was a continuous “sabotaging” of industry by business when- 
w 1 1 he aims of production threatened to clash with those of profit- 
m d mg; and in which the natural resources of a country such as 
\111n i<a had been squandered and exploited because, by our system 

• I rmnomic individualism, haste is especially profitable when it 
t in ompanied by waste. In the realm of business he saw the growth 

• •I huge corporations under an “absentee ownership,” where the 
most valuable arts were the refinements in manipulating items on 
1 balance-sheet. He saw the incrustation of the “haves” into “vested 
mini sis” with a heavy stake in the maintenance of things as they 
air, and, exploited by them and subservient to them, an “under- 
bill}.; population” whose function as producers was to feed the 

111,11 1 line process,” and as consumers to pay for their commodities 
» pi i< e of which the larger part went to items such as advertising 
md salesmanship and marketing. He saw in religion that the 

• him lies had become infected with commercialism, and in educa- 
1 ion that men had almost given up their strange task of domiciling 
(hr ideals of a disinterested “higher learning” in a society at the 
turn y of pecuniary values. 

loom what obscure impulsions in his brain Veblen’s chugging 
polysyllables took their perverse direction can be left only to con- 
pi line. But we do know that the advancing Zeitgeist was on his 
id< 1 1 is thought, judged cynical and pessimistic by the generation 
that saw the publication of the Leisure Class , struck an accord with 
ihr mood of the generation that read T. S. Eliot. In its essential 

• \ m hols Veblen’s wasteland of social institutions corresponded with 
(hr world as 11 revealed itself to the more sensitive post-War poets 
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and novelists. If Veblen in some respects anticipated their notation 
of the modern spirit it was because, while they had needed the per 
sonal experience of War to impress upon them the plight of the 
individual in a disintegrating society, Veblen had sensed this pliglu 
more easily because his mind was not turned in upon itself, bin 
was always directed toward the volcanic play of social energies. His 
greatest appeal was to those for whom the neat garden-walks and 
trim hedges of contemporary social thought contained fictitious 
patterns, clipped of all emotional evocation and unfruitful of any 
satisfying analyses. 

In a sense Veblen helped tide American social thought over a 
period of desperate transition. The optimistic world of the early 
stages of industrialism, in which the machine had been accepted 
as an absolute boon, was behind us. A not impossible world in 
which we shall have learned what to do with the things that the 
machine has put within our reach is still to come. In the confusion 
between these two certitudes it was Veblen’s achievement to make 
articulate the desolateness of our position. He has shown us by 
what impalpable puppet-strings we are tied to our racial and cul 
tural past, and yet how uniquely our economic institutions differ 
from any the world has seen. The fierceness of his intellectual 
processes was combined paradoxically with an unimpassioned ap- 
praisal of all our bigness and shrillness and showiness. By insisting 
on a realistic picture of our economic society, by himself isolating 
and analyzing the economic changes which were cutting away the 
ground under established ways of living and orderly habits ol 
thought, he revealed transitional America to itself. 

How effectively he did this is attested by the rapidity with which 
his analyses have become the customary and slightly worn currency 
of our thinking. Walton Hamilton has remarked that practically 
every vein of importance that is being explored today in economic 
thought may be traced back to Veblen. Not alone in the technical 
literature of economics but in so influential a lay theorist as Stuart 
Chase and so appreciable a figure in fictional social criticism as 
Sinclair Lewis, the influence is unmistakable. Known first as an 
eccentric who spun out labored ironies on what the reviewers wen- 
pleased to call our “social foibles,” Veblen has suffered the most 
consummate compliment that can be paid to any thinker: in a lew 


THORSTEIN VEBLEN 12 Q 

• In adcs his ironies have become the basic material of economic dis- 

• unsion. 

193 1 


What Is Usable in Veblen ? 


■ osi.ph Dorfman’s important recent biography of Veblen, 2 with 
.ill its material on his life and writing and the America that 
1 1 he lived and wrote in, gives us at least the resources for tak- 
ing .i new measure of the man. We have none of us known what 
in make of his thought, and what meaning to extract from it for 
t lie* dilemmas of today. It has been easy enough to see his glamour 
•I ml succumb to it. Communists as diverse as Max Eastman and 
Mike Cold depart from their more drastic attitudes to do homage 
in him. Socialists and liberals see him on the side of the angels. 
I <•< Imocracy hitched itself to his name, and threatened for a season 
in become the tail that wagged the dog of his reputation. Yale 
University has hung his portrait in one of those buildings that 
w < ie salvaged from the great bull market of the twenties. In Wash- 
iiiHion itself there are New Dealers high in government councils 
who use not only his phrases but some of his ways of thought; no 
doubt if there were any energy left among them for intellectual 
pmmotion it would be easier to found a Veblen society than any 
• »i her. 

I lie situation is a curious one, and not without a dash of irony. 
Doc s all this mean that the sallow Norwegian with his enormous 
intellectual effrontery, his desperate personal shyness, his total ab- 
< me of our usual suavities, has become all things to all men? A 
Noiskie” eccentric, who had to eat for the greater part of his life 
i he biller bread of the alien and the heretic, is now seen as a home- 
I'.mwn product of the American soil. A scholar whose detachment 
m.idc him a sort of symbol of “idle curiosity” is now talked of as 
\ major influence in economic policy. It is as if history had staged 
ilus last theatrical trick to add to the already overgrown Veblen 
legend. 


I horstein Veblen and His America. New York, Viking, 1935. 


A GALLERY OF AMERICANS 


IgO 

At the core of the Veblen legend is one of the most tangled and 
baffling personalities in American history. By the side of it Henry 
Adams is a study in simplicity. The legend has several phases. One* 
has to do with Veblen’s sea-green aloofness from the ordinary con 
cerns of life, as of waters coldly lapping the shores of the world 
but never mingling with the swift currents. Another has to do with 
the feckless professor, unintelligible to his classes and his readers, 
writing on interminably in impossible sentences. Still another de 
picts the savage ironist who could impale a whole civilization on 
one of his phrases. 

Added to these threads of legend was the mystery of Veblen’s 
personal life — his amazing clothes, his home-made furniture, his 
notions on domestic economy (so much more drastically original 
even than those on political economy), his unmade beds, his dirty 
dishes packed high in a barrel waiting for the garden hose, his 
monogrammed cigarettes, his unstable menages (“But what is one 
to do if the woman moves in on you?”). The dry talk of the faculty 
lunch tables was fanned into something like a glow when a new 
Veblen story was recounted. Here and there on academic campuses 
young men walked about dizzy with a peculiar and recognizable 
intoxication, their usually plodding wits reeling because somehow 
a Norwegian farmboy-turned-scholar had blundered into magical 
English polysyllables. For many of the generation that came to 
maturity between the War and the crash Veblen was more than a 
thinker. He was, like Marx and Nietzsche, a symbol by which men 
measured their rejection of the values of the established order. 
And when they found such a symbol their myth-making faculties 
worked overtime. Mr. Dorfman, by his massive piling-up of the 
details of Veblen’s life has, without diminishing Veblen’s stature 
or complexity, brought the legend down to earth. 

But, legend aside, measure Veblen’s meaning for today and you 
will be forced to conclude that his role was not directive but chiefly 
disillusioning. Read him for direction and you will, as Samuel 
Johnson said of the plot in Clarissa Harlowe, hang yourself first. 
His own starting-point was that of disillusionment with the ortho 
dox systems of economic thought. For almost two decades he was 
preoccupied either with speaking his mind on the economic theory 
of Ricardo, Jevons, and their followers or else with making up his 
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*“Mh 1 about the economic and social theory of Karl Marx and his 

* i!»«\v< is. He was infinitely more successful in achieving the first 
hi he was the second. Orthodox economic theory is probably 

s n lei today in America than it is anywhere else in the capitalist 
nmuaries. Ask for its whereabouts and you will see only the 
l « a I hagments of its graveclothes, peeping out at two or three 
min ei si 1 ies. 

Hm for all his cocksureness about orthodox economics, Veblen 
' »•! mi the subject of Marxism only a painful indecisiveness. He 

• ! 1 lie hatred that any original mind has for every theoretical 
1 « in except its own. Even had he accepted Marxism it would 

h. been with a saving skepticism. But he wrote on socialism with 
’ ♦ mi ion and canniness unusual even for him. His first important 
5 1 1 1 1 le, "Some Neglected Points on the Theory of Socialism,” was 
uled by his associates at Cornell as having nothing to do with 
dii a< tualities of the class struggle and as being only “a meta- 

I d » s k .d disquisition.” On the basis of it Veblen got a fellowship 
Hu next year. His lectures delivered some years later at Harvard 

♦ 1 die invitation of Professor Taussig) on “The Socialist Eco- 
Mt min s of Karl Marx and His Followers” were such as to strengthen 
my doubts about Marxism that may have crept into the minds of 

n 1 1 arvard listeners. 

\ « bleu can never be accused of cowardice. It would have been 
in id. 1 1 for him, desperately dependent as he was for a job upon 

I I m good will of Laughlin and the other academic moguls, to show 

warmth for Marxism. He was writing in the midst of 

I i« d m are. No one who reads Mr. Dorfman’s book, with its story 
1 iIk bitterness of Veblen’s life until he succeeded in getting some 

hi i d I academic foothold, can wonder that even when his own 
• bull}* I n was closest to the Marxian categories he chose to clothe 
dn in in other terms. 

I bis is of vast consequence in Veblen’s thought. For one thing 

I I 1 nra 1 is t hat Veblen’s response to the conditions of American life 
i«nl in Ik* tortuous and indirect. Mr. Dorfman sketches in, as the 
1 • n 1 . drop against which the amazing enactment of Veblen’s life 

• I place, an excellent picture of Veblen’s America. But for all 
'n lalrnt and research that he lavishes upon it, much of it is finally 

iiidri isive. Veblen lived a remote and abstracted life, never in the 
«iiiil ol things. He took part in no movements, traveled little, 
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shrank from conversation, refused to vote. Even Thoreau was stirred 
by John Brown’s death, but neither the Homestead strike nor the 
Haymarket trials seem to have left any direct traces in Veblen’s 
writing. Amidst riots and judicial assassinations Veblen was writing 
“The Economic Theory of Woman’s Dress,” or framing meta 
physical refutations of the marginal-utility school. At least during 
the first part of his writing career the effect of the American turmoil 
on Veblen was chiefly negative. The Veblenian irony is a way of 
saying things and yet not saying them, the Veblenian mystification 
is a form of protective coloration, the Veblenian vocabulary is triple 
armor against the charge of agitation, the Veblenian erudition in 
ethnology and archaeology gives perspectives of the past but nevei 
dangerous projections of the future. 

But these very qualities have formed the basis of Veblen’s ac 
ceptance. He was a godsend for the college instructors and other 
liberals who did not yet wear the stuffed shirts of capitalist apologist s 
but who sought escape from the stridency of populism. He gave' 
our taut generations relief from having to make a choice between 
brusqueness and passive acceptance. He was a new kind of ex 
perience for the American mind. You could discuss the economic 
problem in his terms without having to take sides. His intellectual 
method included most of the qualities that have since become the 
sacred cows of liberalism — disinterestedness, complexity, subtlety, 
irony, elusiveness, indecisiveness, realism, an awareness of one’s 
own preconceptions, and an emphasis on “institutions” (harmless 
but magic word). Armed with these qualities you could transvalue 
all values and lay bare the desolate and jangled wasteland of eco 
nomic life, but the blessed thing was that you could free yoursell 
thus from bondage to your society without having to do anything 
about it. 

Not the least attractive thing about Veblen is that he has been 
regarded as native American stuff. He is one of the writers most 
relied upon by liberals who insist upon an “American solution” 
to our economic problems, and radicals who would rather point to 
a nativist revolutionary tradition than a Marxian one. Actually the 
only one of Veblen’s books directly addressed to the “case of Anict 
ica” is Absentee Ownership, written at the end of his life. In his 
other books, as far back as the ' Theory of the Leisure Class , hr 
uses the American scene merely as a convenient ledge on which to 
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i * o h while surveying the human comedy. His strength lay not in 
dm he concentrated on American life but in that he enlarged the 
j ■ » - j mm tive in which American life could be viewed. He was not 
in <>l the American mind and American essence hunters. In fact 
dim .ue few instances in American thought of such complete iso- 
lation from other American writers. Veblen seemed to come from 
now here. 

II his mind took its temper from any tradition it was, as Mr. 
I ‘"il man convincingly points out, the hard-bitten, land-tenacious 
n .11 lit ion of Norwegian agrarianism rather than anything uniquely 
Amici i( an. Most of his reading and ideas derived from European 
-mihcs —chiefly the Marxians and the anthropologists. His origi- 
M ihiy lay for us in his application of these European perspectives 
in mu own life, and his canniness in seeing that the crucial time 
h iii I ( ome for transforming economic theory by recasting it in terms 
I dir newer anthropology and psychology. Elis drive was toward 
* "iminic realism, and he preferred to construct his theory of busi- 
m v, enterprise from the United States Steel Corporation rather 
ih. m from David Ricardo. If ever a government investigating com- 
m nv, ion justified itself, the Industrial Commission of 1900-2 did 
hi 1 aiise of the use Veblen made of its Report. 

Vnd yet his greatest theories were brilliant intuitions rather than 
. n d ul inductions from American material. He was not one of 
mu statistical economists, and he was rather horrified at the pros- 
j m i 1 that economics “in the calculable future” would consist mainly 
I detailed factual monographs on business practices. As often as 
«i"t , in reading Veblen, when you are just at the point where a 
lutiial survey would clinch the analysis you find that he has re- 
in a ted to neolithic times. 

With the outbreak of the War a change seemed to come over 
Vi Men’s life. It had never been a life sensitive to outward changes. 
Vc I lien’s first book already reveals his distinctive traits of thought 
uni 11 irks of style, and for fifteen years after it there are no marked 

* lunges in either. But the sweep of events after 1914 — war and 

at e and revolution — added to the final loss of his academic posts, 
tumbined lo fashion a rather new Veblen. He became less of a 

lu.se, lie came to New York, he mingled (although always ill at 

* mc) in intellec tual circles, he wrote for the journals. The tempo 
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of his writing quickened and a succession of books flowed from his 
pen. To the period between 1915 and 1921 belong Imperial Ger 
many y The Higher Learning , The Nature of Peace , The Vested 
Interests , The Engineers and the Price System. 

The tone of Veblen’s writing grew more bitter and more direct , 
while retaining much of its elaborate ironical apparatus. The first 
draft of The Higher Learning , finished in 1916, out-Marxed the* 
Marxians in its analysis of direct business pressures upon education 
and drew from one friend the comment that people would think 
Veblen had gone mad. The Vested Interests repelled many Veblen 
disciples because of the savageness of its tone: their liberal sensi 
bilities were ruffled. The Engineers and the Price System went so 
far as to suggest the only line of strategy Veblen ever advanced- 
a general strike of the technicians and the formation of a technical 
soviet, which with the aid of an economic directorate would carry 
on the productive processes of the nation after the seizure of power. 

With his expulsion from the University of Missouri Veblen had 
definitely burned his bridges. He no longer needed to hide his 
meaning behind elaborate anthropological analogies. His irony was 
still there, but it was soaked in vitriol. His appearance of detach 
ment, which he probably maintained more out of habit than policy, 
seemed almost gruesome now amidst his talk of war and revolution 
and collapse. It was like a plague-stricken group out of one of Poe’s 
stories observing the punctilios of a formal evening party. 

This was no complete and abrupt change. Veblen’s writing had 
always contained revolutionary implications, and there remained 
in it now a good part of his liberalism. In the mixture of these two 
elements lie both his confusion and his richness, his lack of direr 
tion and the incalculable possibilities of his thought. 

Out of all the welter of his thinking we can extract certain ideas 
that are still usable. Their value goes beyond the excitement 01 
consolation they may have offered to Veblen’s readers over the span 
of a quarter-century. They still retain some validity for understand 
ing and confronting the dilemmas of our own day. Set down cate- 
gorically they are: 

1) The rigor and potentialities of the machine process. Veblen 
showed the insurmountable barrier that every system of economic 
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mganization must face — the fact that the physical necessities of a 
complicated industrial civilization must be produced by a method 
< 1 1 < tated by the machine and its rhythms rather than by us and our 
own rhythms. The implication is that no program can turn its back 
on the requirements of an industrial technology. But an equally far- 
1 r,\i hing implication is that we are living in an economy of potential 
plenty. 

y) 'The antithesis betzveen industry and business. This was probably 
die basic cadre of Veblen’s thinking. The machine process and the 
pe< uniary structure that has been erected upon it look toward en- 
tirely diverse purposes. One is concerned with the fulfillment of 
needs, the other with the creation of money values. The tragic irony 
ol such a collapse as we are now suffering is deepened by the fact that 
die recovery and extension of industrial efficiency must wait upon the 
tr building of the pecuniary structure. 

;;) ' Phe anti-social tendency of business enterprise. The essence of 
business enterprise lies in the restriction of production in order to 
maximize profits. Veblen found in business rather than in labor the 
ir.il sabotaging — the “conscientious withdrawal of efficiency.” For 
many of his disciples this has led to a declaration of the need of a 
pmgram of social control of business, so that this inherent tendency 
m.iy be restrained, and profits maintained by maximizing production 
.uni lowering prices. Veblen’s own thought, far from bolstering such 
1 hope, constitutes rather a denial of the possibility of its realization. 

l) Legal and political institutions as the vesting of economic in- 
t nests. Veblen defined a vested interest as a “legal right to get some- 
thing for nothing.” He saw law and politics as primarily molded by 
die drive to create and maintain these rights. The current radical 
,m;i lyses of the trend of Supreme Court decisions owe much to this 
view. Any program of social control of business, since it operates 
through the same legal mechanisms, must face the valuation of the 
extent to which it entrenches existing vested interests or creates new 
ones. 

r,) The compulsive force of idea-patterns. Veblen’s explanations of 
the origins of institutions tend on the whole to run on the technolog- 
ic al plane; his explanations of their persistence tend to run on the 
ideological. By his stress on the latter he focuses our attention on the 
basic importance of ideas which, however outworn and archaic, still 
move men to action or inaction. Here lies much of the explanation of 
middle < lass inertia in the face of widespread economic collapse, and 
liei e also the sources of strength on which the industrialists who 
propel fasc ist movements may rely. Through his stress on the com- 
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pulsive force of ideas Veblen can explain a good deal of the power 
that pecuniary values have upon our lives that cannot be explained 
by a theory of direct business pressures or even of vested interests. 

6) The bankruptcy of leisure-class ( business-class ) values and of a 
culture do?ninated by them. Here Veblen has added much ammuni- 
tion to the attack on bourgeois values along the cultural front. 

Granted that all this in Veblen is still usable and even powerful, 
the pressing question is: Where do we go from Veblen? Here, in 
his lack of direction, lies Veblen’s greatest weakness. Veblen’s fol 
lowers have been uniformly mobile and footloose in their economic 
allegiances. Many of them entered the Wilson war administration 
and either helped determine policy behind the lines or sought to 
implement the peace through research. There is a special irony in 
the fact that Imperial Germany was deemed by one branch of the 
government good grist for the propaganda mills at the same time 
that another branch of the government sought to censor it. In fad , 
this symbolizes Veblen’s entire position. He was too well aware of 
the weaknesses and paradoxes of the existing economic structure to 
desire its continuance; yet he saw too clearly the tenacity with which 
the ideas and habits flowing from that structure hold onto om 
lives to have any hope of realizable radical change. He was finally 
forced to locate the revolutionary process in that most unlikely 
place, the minds of engineers and technicians, hoping that in them 
the force of business values would be more than counterbalanced 
by the force of the values and habits flowing from the machine 
process. The tenuous character of this hope is the measure of Vcb 
len’s confusion. It was ultimately as great, although on a more sub 
tie plane, as the confusion of the wasteland generation whose plight 
he so clearly revealed. 

Veblen’s disciples have given a more straightforward answer to 
the question of direction. Their answer is embodied in much of the 
rhetoric of the New Deal. I say rhetoric rather than logic, because 
the essential logic of the New Deal flows still (1935) from the modus 
operandi of American business enterprise. The NRA embodies 
a further limitation of production in a business system already 
founded on the principle of a “conscientious withdrawal of clli 
ciency,” while the AAA extends the same principle outside the busi 
ness system proper into agriculture. Industrial self-government 
through the code authorities and the control of each code by the 
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i H}M’st operators involve a further handing over of business power 
m those whom Veblen called the “guardians of the vested in- 
ln rsl s.” 

Hut a few of the New Dealers are still sincere Veblenians, and it 
mi «y he said that in so far as there are forces in Washington working 
it 1 a liberal direction they owe as much to Veblen’s ideas as to those 
*i any other thinker. Their central idea is one not found explicitly 
m Veblen but implied in his writing — the idea of social and legal 
1 on (ml of business enterprise. The final aim is the curtailment of 
the limits of a profit economy, a tempering of the extravagances of 
1 he pecuniary system, a clearing of the way for technological effi- 

• in icy, and an eventual controlled capitalism. The aims themselves 
nr (o be found fitfully stated throughout the history of the New 
Deal; genuine adherence to them is probably restricted to the lib- 
« i .i Is. The idea of social control itself, while its economic roots are 

• h idly to be found in Veblen, is really a composite of his work and 
dial of other American theorists. Its social theory traces back to 

I unlry and Ward, its philosophy of experimentalism to Dewey, its 

I I • 1 1 technique to Brandeis. 

But a New Deal, even if it were a genuine one, is only one of the 
vcial programs that could be founded on Veblen’s thinking. He 
would himself undoubtedly have found most of the features of 
1 hf administration program obnoxious to his deepest intellectual 

• hives. His skepticism would have eaten through the very rhetoric 
< *1 the New Deal that to such an extent derives from him. 

A final judgment on the force of Veblen’s ideas in American 
history will not be possible until we see what happens to the Roose- 
veil program. Veblen’s thought has gradualist elements that will be 
1 mill nned if that program succeeds; it has also revolutionary impli- 

• .11 ions and consequences that are still suspended in the context of 
history. If the middle road of the New Deal should prove impos- 

1 hie or should finally deviate too far from the middle, in every one 
u| Veblen’s basic ideas there is dynamite that may burst asunder 
the whole fabric of institutions and habits that capitalism and the 
i.ipitalist state have built up. Veblen himself just before he died 
.11 1 mi 1 led that he saw no other way out than communism. The con- 
. hision that he drew from his own thought can be drawn by others, 
Imi 11 will need a new generation of Veblenians to draw it. Veb- 
l( n s tragedy is not only that his intellectual system lacks a program 
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and a strategy; it lacks also a clear historical analysis that would 
have indicated the direction of further development in the “cal 
culable future.” His fate as a thinker is thus concealed in that vci y 
chamber of history-to-come for unlocking which he furnished no 
key. 

1935 


Veblen’s World 

W esley Mitchell’s anthology of Veblen’s writings 3 reminds 
us, if we needed to be reminded, that Veblen has already 
become a classic. In this “Norskie” farm boy who grew up to 
be a college professor America has produced its most considerablr 
and most acid intelligence in the realm of social thought. In these 
lumbering six-syllabled sentences, with their devastating undn 
statement and their poisonous indirections, America has produced 
a unique literary manner. In this man at once fierce and desperate ! y 
shy, rooted in the soil like a giant in the earth and yet wander i n- 
nomadically from one university to another, turning his “swift wii 
and slow irony” on you so that you recoiled in fear, mumbling his 
lectures incoherently yet gathering disciples wherever he went 
in this curious personality America has produced one of its com 
plex and legendary figures. The five hundred pages selected from 
his twelve books and the definitive essay on Veblen by the edit 01 
constitute a gateway to Veblen’s world. 

What sort of world is it? Its outlines have the essential unity ol 
any great theoretical system. It is a fluid unity, however — not, like 
that of Marx or Kant or Herbert Spencer, one in which all tin- 
pieces fit, or can be made to fit, together, but rather a Gestalt tli.u 
comes into being after you have soaked yourself in Veblen’s writing 
and approached with him, by roughly the same paths, one problem 
after another. For there can be no doubt that Veblen is repetition . 
to the point of despair. He traverses and retraverses the same 
ground, from The Theory of the Leisure Class in i8<j() to Absentee 


8 What Veblen Vaught. New York, Viking, 1936. 
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t Venn ship in 1923. In a sense the core of his entire body of thought 
in be found in his early essays and his first book. The rest was 
i Total ion, sharpening, strengthening. 

I'.h tly this is to be accounted for by the fact that Veblen waited 
mil he was forty before he wrote his first book. When he first 
H * lied through the American heavens he was a meteor already fully 
1 nmed, with all his strength and brilliance gathered and tightly 

• nil Partly also it is to be accounted for by the fact that Veblen 
Iim iI so secluded a life that he was able to create an intellectual 

mid with unmistakable features of its own. It has its own land- 
ape, its own heaven and earth, its own seasonal moods, its own 
MiNiliology and demonology. He buried himself in his reading and 
ini blooding. He read the economists, the anthropologists, the so- 
1 1I1 sis -and the nineteen-volume Report of the Industrial Com- 
Mii ssion. While Veblen knew America and seemed able to breathe 
a u use of America into his pores, he lived insulated against its pass- 
lash ions and follies. His greatest generalizations were brilliant 
ini ml ions or uncompromising deductions from daring premises. 

I In unity that his thought has is a unity not so much of structure 
hi ol mood and method. 

Since Veblen does not have a “system,” the body of his thought 

• U lies any easy analysis. The key idea is generally held to be the 
mu diesis Veblen finds between industry and business — the one 
.Minn ned with satisfying human needs, the other with creating 
it 1 1 Ik 11I pecuniary values. Industry is with Veblen a continuing 

• »l ui ionary process, starting with the savage state of the industrial 
h i h and coming to its present climax in the modern machine tech- 
nology. business is the art of getting something for nothing — also 
hi evolutionary process, starting with the predatory barbarism that 
l ol lowed the peaceful savage state and ending with present-day 
»i p ( n ation finance and the techniques of the holding company. 
Imluslry and business are the economic forces operating in a psy- 
1 10 logical medium — in a world of instinct and habit. The deep 
mu esis in our life now arise from the fact that the habituations of 
1 lie industrial process, based on the instinct of workmanship and 
dir parental bent, are moving ever farther away from the “idiot” 
in .1 11 ui ions of our society maintained by the vested interests. When 
dir g ap lias become so great that it has strained the limits of toler- 
iih r ol the engineers and the workers, we may expect a change. 
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Meanwhile there is still a considerable social lag which limits “ili< 
prospects of an overturn.” 

Thus, despite Veblen’s delvings into neolithic times and his 
wanderings in the morass of instinct psychology, there is a Veblcn 
who has meaning for today. And he belongs to the present for Un- 
reason that he has so searchingly explored the past and analyzed 
the economic and psychological roots of our modern being. I hav< 
pointed out elsewhere 4 that there are two Veblens rather than one 
There is Veblen the liberal, with his fetish of disinterestedness, his 
awareness of his own preconceptions, his lingering irony, his Olym 
pian detachment from the real struggles of a real America. This is 
the Veblen who offered, and still offers, consolation to those mi 
willing to take sides in the planetary turmoil of an era of finance 
capitalism, yet eager to liberate themselves from the values ol .1 
leisure-class society. There is also the second and more revolutionary 
Veblen, implicit in the first from the very beginning, yet emergin 
with ever -greater clarity after the outbreak of the War and the 
coming of peace. This was the Veblen who began to think in terms 
of the collapse of a decaying world and the seizure of a power. My 
only quarrel, if I have one, with Mr. Mitchell’s anthology is that 
he overvalues the interest that the earlier Veblen — especially Veh 
len the destroyer of the idols of classical and hedonist economics 
has for us, and undervalues the real interest of our generation 
in Veblen the revolutionary thinker. 

Apply Veblen to the issues that confront us today and you gci 
some notion of his continuing vitality even for a world that is no 
longer agitated by Darwin and Spencer. In a sense Veblen was pat 1 
of the movement of populist thought in the first decade of this 
century and therefore part of the progressive tradition in Americ a 
Yet in a curious way he seems completely out of place amid tin 
writings of the Progressive Era, at once strident and indecisive 
By the same token his approach to the problems of this generation 
would be quite different from that of the other progressives and 
radicals. He would not so much rail at the patrioteers and tin 
Liberty League as calmly destroy them by detached analysis of how 
closely their mental temper corresponds to that of dementia pra< 
cox. He would seek the roots of fascism not only in the immediate 


4 See above the essay "What Is Usable in Veblen?" 
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• n ">lc lor power but more searchingly in the entire history of the 
■ l.nory barbarian tradition. He would understand why it is that 

•■"'Mir class patterns of ideas still linger sufficiently in the minds 

• 11 of our workmen to make a united labor party a thing of long- 

• m i.n her than of immediate concern, and he would stress the 
, * nil, 11 need for an alliance between the workers and the tech- 

- 1, ms. On the issue of neutrality and the war he would get away 
1 "-m (lie immediate debates sufficiently to analyze the character of 
>i" dynastic state under capitalism and its compelling urge toward 

• i And when he came to the Supreme Court he would probably 

• imI\ 7 <* it not so much as a judicial agency as in terms of its eco- 
mi utility or wastefulness, much as he did in his unparalleled 

evaluation of the churches, which may be found in a 

1 "n; footnote in Absentee Ownership. I am sorry that Mr. Mitchell 
'Nd not find a place for this passage, which represents Veblen at 
(•1 . maddest and best. 

None the less, most of the famous Veblen passages are in this 

• •• " 'I . and one comes upon them with a delight that can be ex- 
1 I lined only by the fact that Veblen is stylist as well as thinker. 

• mi will often have someone come up to you in an exasperated 

• 1 ol way and ask why it is that Veblen is so unintelligible. The 
m u ei is that he is not. The manner of his writing is one that was 
i<» mi i lolly calculated to achieve the purpose of his thought. He 
li it, 10 be sure, a vocabulary of his own, but it is not merely an 

• n.iiic vocabulary. Such phrases as “conspicuous waste,” “ab- 
»• nice ownership,” “vested interests,” “leisure class,” “invidious 
'• 1 iik 1 ion,” “calculable future,” while not always of his own coin- 

• " h ive been given his peculiar stamp. They have worked them- 
■ Ives into the texture of our own vocabulary in a way that shows 

1 hr enduring appeal of Veblen’s writing. He had to create a new 
.1 \ h because he was dealing with a range of ideas which completely 
» in under the prevailing range of ideas in America. The important 
thing about his style is that his entire intellectual method, with its 
• lue and its detachment and its indirection, is implicit in it. Any 
mihology of American prose in the future and any history of Amer- 
i» .m literature will ignore Veblen at its peril. 
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The Social Thought of 
Hadley of Yale 


Arthur Twining Hadley, who has come down as “Hadley ol 
/\ Yale” because of his long association with the university, o< 
JL JL.cupies a not inconsiderable place in the history of American 
economics. From an academic family environment and a Yal< 
training Hadley went to Germany, where he studied for two yea is 
(1877-79) under Adolf Wagner at the University of Berlin. He re 
turned to a career of Yale teaching somewhat affected by the his 
torical approach in economics and especially by the work of Knies, 
Cohn, and Sax on transportation. 

His first book. Railroad Transportation : Its History and Its Laws 
(New York, 1885), was notable for its use of the comparative 
method, its clarification of the theory of railroad rates, and its 
orientation in regard to the question of “state interference.” Had 
ley had become acquainted with the state-socialist position in In. 
studies with Wagner, but his own conclusion was in favor of tin- 
maintenance of the individualistic principle bolstered by the de- 
velopment of responsibility within the industry. This view was 
retained and strengthened in the course of Hadley’s subsequent 
contacts with the railroads: in his testimony before the Cullom 
Committee on the Interstate Commerce Act (1885); his expericin < 
as associate editor of the Railroad Gazette (1887-89); and his sci \ 
ice as chairman of the Railroad Securities Commission created by 
the Mann-Elkins Act (1910), whose work foreshadowed the Rail 
road Valuation Act of 1913. 

Hadley further explored the problem of the province of govci n 
ment in his second book, Economics: An Account of the Relations 
between Private Property and Public Welfare (New York, 189b) 
In scope and emphasis this general exposition ol economies i< 
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1 aided less to the prevalent interest in marginal introspective 
tin hi y than it did to the intense economic stress of the period. 
1 i 1# I Icy wrote it at a time when the exploitation of national wealth 
mu In private property was being increasingly challenged, while 
■ •pidism on the one hand and socialism on the other were attack- 
n. « ,1 pi talist enterprise. Although a textbook in form, this work 
hi reality as intelligent an apologia and as judicious a defense 
! 1 In economic institutions of the day as the American literature 
* 1 1 .1 i 1 is. Its approach was not from a theory of distribution, as 
r lor example, J. B. Clark’s, but rather from what Hadley called 
4 theory of prosperity. Conceding imperfections in the existing 
111 /at ion of economic individualism, Hadley regarded them as 
b p.u lures from a norm or an ideal which in itself represented a 
h • mnidous advance in human history. 

Il.id Icy was now led by the logic of his position from an economic 

• - 1 preponderantly ethical and political approach. He had to rec- 
111 ile his reluctance to admit radical social change with his rather 

m disiie perception of the extent to which the institutions of com- 
i < hi ion and representative government had broken down. He was 
In it 1 1 need into denying the importance of all institutional con- 
b| 1 in lions, asserting that men are saved “less by their institutions 
1 ! m n by their characters” and treating institutions as merely scaf- 
E filling or machinery. Seeking some ultimate base for his thought 
.m i nconcussum quid on which it could come to rest — he found 

• 1 in 1 Ik* standards of morality and the public spirit which give sub- 
1 line to the scaffolding of institutions and furnish the power for 

ill* administrative machinery (The Relation between Freedom and 
Pi spunsibility in the Evolution of Democratic Government , New 
\ "i k, 1903; Standards of Public Morality, New York, 1907). 

I l id ley’s investigation in what we may call the dynamics of in- 
1 11 ni ions took two directions. He studied the wheels and pulleys 
i 1 lie actual controls in society (Undercurrents in American Poli- 
1 > New I laven, 1915). In another direction and in a more horta- 
101 y mood he considered how these controls might be ethicized 
1 In ( mgli the education of public opinion. This was his principal 

• tin ( in in all his writings and in his tenure as president of Yale 
I urn 1 sit y ( 1899 192 1). 1 1 is theory of education oscillated between 
tin pi i 1 1 < iplc of freedom and the principle of responsibility as be- 
Hvi ( n t wo poles. 
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On the whole, however, as a true follower of the tory tradition 
of Burke, Alexander Hamilton, and Walter Bagehot, his symp.i 
thies lay with social cohesion rather than with individual or clav, 
freedom, with tradition rather than with innovation. The worst 
form of irresponsibility was to Hadley’s mind the pushing forwaid 
of the interests of a class or group to the detriment of the interests 
of the community ( Economic Problems of Democracy , New Y01 k. 
1923). In his presidential addresses before the American Econonm 
Association in 1898 and 1899 h e advanced the thesis that, sin<< 
political representation had become particularistic, the true fun< 
tion of the economist lay in representing the widest interests of the 
public. A rejoinder by John R. Commons emphasizing the essenti.il 
class basis of prevalent economic conceptions was an indication <>l 
the body of thought that was coming increasingly to challenge the 
thought for which Hadley stood. 
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The Legal Economics of 
John R. Commons 


A hook by John R. Commons is likely to be not so much an 
ordered end-product as a chance offered to the reader to fol- 
low a profound and tortuous mind as it winds its way into a 
mhjc< 1 and cuts a path across the received modes of thinking. This 
(Milky and close-packed volume 1 is no exception. Although it stands 
» , 1 lie culmination of a line of distinguished books extending over 
♦ pci iod of forty years, there are few finalities in it and many be- 
i linings. As a book it eludes definition. It combines aspects of a 
n< uise 011 economic theory, an exploration of contemporary insti- 
n iimns, a set of essays in the history of economic thought, an ap- 
pm.it 1 1 to the Supreme Court, and a running critique of types of 
» « mioniic policy. Its interest for lawyers lies in its being the sequel, 
published after the interval of a decade, to the author’s searching 
indy of The Legal Foundations of Capitalism (1924). The central 
pi ('occupation is with the convergence of economics, law, intel- 
!m dial history, and the programmatic elements of governmental 
policy in those “going concerns” that the author calls “institutions.” 

\ny treatise with the title Institutional Economics immediately 
invites analysis of its concept of institutionalism. During the past 
• I h,i 1 1 rr century, institutional economics has been the storm center 
*•! methodological discussion in American economic thought, much 
11 the sociological-realistic schools occupy that place today in 
Ytnniean legal thought. The German “historical school” as such 
i level took very deep root in America. We skipped directly from 
iii'ii < l.issieal and Austrian economics to institutionalism. The latter 
1 mie into prominence as a dangerous heresy and is even now little 
In 1 1 ci th. 111 a tolerated heterodoxy. It came in as part of a general 

• Institutional t'.conomii s. New York, Macmillan, 1934. 
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complex in social theory that included pragmatism in philosoj >1 1\ 
instrumentalism in logic, behaviorism in psychology, and fund inn 
alism in law. Its great founder was Thorstein Veblen; it drew 
heavily from Cooley in sociology and Dewey in philosophy; 11 
leading contemporary exponents in economics are Wesley Mitchell 
Walton Hamilton, John M. Clark, and John R. Commons. 

But like the historical school in German economics, while it Ii.r 
had a lineage and has able expounders, institutional economics li t 
never successfully answered the challenge hurled at it by its op 
ponents that it cannot construct a coherent body of principles. Tin 
tendency of the institutionalists hitherto has been to reply that tins 
are less interested in constructing a tight and consistent system ol 
thought than in perfecting an instrument for analyzing economn 
problems and directing economic policy, and that the inhem 11 
emphasis of institutionalism upon social change precludes them 
from laying down invariant laws. I take it that this volume by Pin 
fessor Commons is the first important attempt to go beyond (In 
position and meet the challenge of the orthodox critics squarely l»\ 
constructing a body of principles. The very title he uses, Inslit u 
tional Economics , Its Place in Political Economy, is significant ol 
his intention to fit the new institutionalism into the tradition.! I 
framework of economic theory. 

In doing this Professor Commons has run the risk of draw i m 
heavy fire from all directions. He admits frankly that his view “111. iy 
or may not fit other people’s ideas of institutional economics.” Bui 
while this is disarming, it will not be considered by the main bods 
of the institutionalists as meeting the issue. Methodologically, lh<» 
fessor Commons belongs in what may be called the right wing nl 
institutionalism, far removed from the left wing of Veblen and In 
more direct followers. In fact, a more or less confirmed Veblen in 
like myself experiences, among the press of concepts in these pag< 
a sense of having been transported to an intellectual never-nc\n 
land, where terms like “futurity,” “scarcity,” “security,” ‘Vfh 
ciency,” “input-output,” “outgo-income,” “exchangeability,” “in 
terdependence,” “supply and demand,” and “fair value” create > 
dreary landscape at once familiar and strange — familiar in that n 
brings back many of the concepts that Veblenian economics 1 1 .1 « I 
sought to discard, strange in that it invests them with novel me. in 
ings. 
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1 1 is for the latter reason that Professor Commons will draw fire 
hum the right as well. His discussions of Bohm-Bawerk, Menger, 
Wi< kscll, while sympathetic, are not the discussions of a disciple 
but of one concerned to select, reject, discriminate, and recombine. 
I lie direct line of neo-classical economists will be horrified at the 
u mils; even the Austrian line, accustomed to the psychologizing 

• •I the old concepts, would not recognize his conclusions. To pur- 

• 1 1, iso his originality, Professor Commons has been willing to run 
the risk of seeming to be merely eccentric and unintelligible. 

What he has sought essentially to do is to find a way of reconciling 
the economics of the market with the economics of Veblen and his 
Ini lowers. That means to take a set of static and constant concepts 
im I reconcile them with a set of evolutionary and contingent con- 
!epts. It means to take concepts that interlock with mechanical 
| decision in explaining price determination and reconcile them 
with concepts stressing psychological habits and attitudes in the 
market. It means to take concepts that assume certain conditions of 
property distribution and reconcile them with concepts that aim to 
Miidy property distribution and the behavior of economic groups 
in various types of societies. 

I do not say that such a reconciliation is impossible; in fact, to 
1 0111 pass it is in a sense the major task of economic theory for the 
next few generations. I do say that Professor Commons is far from 
having effected such a reconciliation. He has rather given us a 
melange in which Malthus, MacLeod, Marx, and Veblen rub shoul- 
ders with Walras, Menger, and Cassel, in which “negotiational 
psychology” and the judicial process are somehow scrambled up 
with the theory of money and credit, in which the “scientific prag- 
matism” of Charles S. Peirce and the Gestaltism of Wertheimer, 
Kohler, and Koffka are made to fill up the chinks left by the logic- 
« hoppers of the great tradition of economists. Many times as I read 
the book I had the feeling that, while Professor Commons had not 
Hlectcd the reconciliation, he had taken the greatest step toward it 
nice Marx’s effort to mix indifferent Ricardianism with good so- 
< ul theory. But each time in the end this sharply stirred expecta- 
tion was forced to give way to a desperate exertion to piece together 
hi intellectual universe of incomparable dimensions and unas- 
umilablc material. 
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I do not wish to be unjust to Professor Commons’s own mo<i< 1 
intentions. He does not pretend to great originality; in fact, b< 
rather implies that the drive toward an exclusive originality In 
been one of the banes of economic thought. His method is through 
out critical and judicial. He conceives his function as that ol .11 1 
arbitrator who has to judge between conflicting interests and prim 1 
pies which “must be made to work together peaceably, if possible 
Such a procedure jibes with his own earlier life, when he was act i vi 
as conciliator between capital and labor and thought markedly in 
terms of class collaboration. Defining an institution as “collect m 
action in control of individual action,” he proceeds to retranslan 
the history of economic thought in terms of the contribution 
toward such a concept of institutionalism. “The problem now," In 
writes, “is not to create a different kind of economics— ‘instil n 
tional’ economics — divorced from the preceding schools, but how 
to give to collective action, in all its varieties, its due place through 
out economic theory.” This he proceeds to do by an examination ..I 
thinkers from Locke to the most recent exponents of communist 
and fascist economics. By thus minimizing his own contribution. 
Professor Commons forms a striking contrast to Veblen, whose 
every sentence implied a Copernican revolution in econonm 
thought. If the Commons method results in certain distortions ot 
perspective — as when he magnifies the creative place of MacLeod 
in introducing the concept of the salability of a debt, or when In 
reduces Veblen to a link in the chain of the theory of reasonable 
value — it has the merit of broadening the base of economic thin I 
ing and of seeking to construct an economic theory out of the Ins 
tory of economic theory. 

Commons’s sociology is the sociology of conflict and co-opera 1 mu 
Conflict underlies individual action and arises inherently from tin 
scarcity of goods; co-operation is essential to social survival and 1 
the purpose of all collective action. The unit of economics (as in 
deed it is “the ultimate unit of economics, ethics, and law" ') 1 
not the classical conception of the individual (in Veblen’s pin as, 1 
as “a lightning calculator of pleasures and pains,” 2 3 but the trail-, 
action. Transactions are “the alienation and acquisition, between 


2 Commons, The Legal Foundations of Capitalism (1924), 68. 

a The Place of Science in Modern Civilisation (1930), 73. 
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• div iduals, of the rights of future ownership of physical things, as 
- 1 1 • 1 mined by the collective working rules of society.” The trans- 
t 1 h*n implies thus not only the interested bargaining, working, 
mi Mi.i'.'jng individuals, but also other individuals in the society who 

• m umpetitive sense might potentially supplant them in the rela- 

• 1 nli ip; and always the ruling authority is in the background ready 
t la « i < lc disputes and to resolve conflict into co-operation and 
In Transactions in turn combine in larger categories called 

• mg concerns” — e.g., “the family, the corporation, the trade 
h»ii in, ihe trade association, up to the state itself.” “It is these go- 

• “ 1 onccrns, with working rules that keep them agoing . . . that 

mine institutions.” 

I 1 1 us Professor Commons seeks to fuse an individualistic eco- 

• 1 1 1 ( psychology with a “negotiational” social psychology; and 
>1 . id, so he seeks to bring the state and its sovereignty and its ever- 

- *• • m sanctions into the economic picture. It does not appear as 
h\ eminent interference,” or as a deus ex machina intervening 
without, either benevolently or malevolently, or as a regula- 

• *1 > lorce the limits of whose province must be clearly determined, 
hi is .m integral and inherent part of every economic transaction, 
<Mmng the very core of the basic unit of economic activity. 

I his knitting of state authority into the texture of accepted eco- 

• 1 n 1 ( material constitutes the real significance of Professor Com- 

• 1 1 •, s work. While his framework is large enough to include all 
mis of “collective action in control of individual action,” he 
1 1 ully concentrates on the legal sanctions. He forms in this sense 
• mu last with Veblen, who was most at home in the realm of the 

miml where the instinctive dispositions of men interlocked with the 
•1 n pulsions of socially conditioned habits, and who interpreted 
h >1 In n economic society in terms of the cumulative force of these 
duis. Veblen’s contribution to legal and political theory lay in 

• ding the extent to which political action is conditioned by the 
j • 1 mi ess of economic development and the habits it engenders, and 

■ rxient to which legal sanctions represent the formal vesting of 
Hih irsis created by economic predacity and business sabotage. But 

■ 1 c al ( mix of his thinking was not to be found in the legal realm. 
In (lie work of Professor Commons, on the other hand, law is of 
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central importance as the core of the “transaction/* * and the entire 
theory finally builds up to the determination of “reasonable value 
by the Supreme Court. 

The implications are far-reaching for students of economic poli< y 
and constitutional law. It should be clear on reading the repot is 
that the Supreme Court is moving in two universes of discourse, 
the legalistic and the economic. Commons has sought to build ;i 
bridge from the one to the other. First, in The Legal jfr oundations of 
Capitalism , he started on the legal side and threw out a span thai 
went half-way across the chasm. The book was a brilliant piece ol 
legal and social history, exploring the extent to which capitalist 
development, especially in England but also in America, was con 
ditioned by the development of “working rules” through the com 
mon law and the court system. The role of the courts was to sele< i 
certain working rules for legalization. It left the analysis hanging in 
midair, however, since the question remained as to the principles o! 
selection that the courts followed in sanctioning certain working 
rules but not others, in developing certain legal concepts and not 
others. In short, a dynamic had to be found for the development 
not only of capitalism but also of law itself. 

I had hoped that this second volume would supply it and that w< 
should be given a volume on The Capitalistic TouTidatioTis of Laic 
I had hoped, in short, that Professor Commons would go over to Un- 
economic side of the chasm and throw out a span which would meet 
his first. 

But he seems too committed to the ideological emphasis to have 
done this. He has instead shifted from capitalist development to 
economic theory, and written what amounts to a book on The Legal 
(and Other Institutional ) Foundations of Economic Thought. I 
can explain this only by the decisive impetus that Professor Com 
mons’s early studies in Austrian theory and hedonic psychology 
gave him toward solving the basic dilemmas of economic theory 
But I fear this deflected him from the essential task that remained 
when he wrote his book ten years ago — to find a set of forces dial 
will rationalize the development of law and legal theory in terms 
of the economic stuff of life with which law deals, lie has been io<» 
intent on reconciling the utterances of judges with the ideas ol 
economic theorists and too little intent on discovering the som<< s 
of both in 1 1 ic flow of economic and social reality. The task may 
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j'lovr (o be not one of reconciliation (so dear to one who, like Pro- 
h *iut Commons, has his roots deep in the technique of industrial 
1 1 I. it ions), but one of discovering and tracing the complex inter- 

• unlit ionings within the realm of legal and economic actuality. 

1 )ne word remains on the moot question of Professor Commons’s 

I mgnage and style. Gerard Henderson once objected to the es- 

• tit tally verbalistic character of much of the author’s work. The 

II m tine still remains. In the realm of economic theory itself, Pro- 
!• vtm Commons is more at home than he was in the legal realm in 
In 1 1 a i lier book. But the result is an even greater absorption with 
pinhlems of words. Often, one suspects, the author begins with a 

n mi ne reorientation in theory, is forced to find a new term to 
pi ess it, and, having found it, is carried by the zest of his ex- 
plmatory impulses much deeper into merely verbal territory and 
I n 1 her away from his intellectual supply-base than he had planned. 
I <> add to the difficulty, Professor Commons has set himself not 
nly the task of a reorientation in economic theory but also that of 
hilnging into line the related social and philosophical disciplines. 
Hu work involves a confrontation of deep-reaching problems in 
pathology, ethics, and epistemology. Fortunately he does not 
Mine li, as so many of our American legal and economic thinkers 
h i \r done, from the necessary metaphysics of his problem; nor does 
Ih seek to carry his freightage of learning lightly for fear of being 

• illnl academic. But the consequence is a continuing sense of tur- 
moil throughout the book. The reader feels that he has been 

• |«»m neying even when he cannot describe what he has seen. Like 
I 1 1st ram Shandy’s father, one has the heady sense of having done 
1 lot of thinking. 

\ll this is not to deny either the profundity of the basic thesis of 
tlif two books or their importance in the history of thought. It is 

• in trly to point out the heavy price that must be paid for such 
n liicvement in the present state of social thought . 4 

1 935 


* I .nil deeply indebted to two articles by Wesley C. Mitchell, “Commons on the 

• ‘i'd Inundations of Capitalism” (1921), 14 American Economic Review 240, and 
1 ominous on Institutional Economics" (1935), 25 American Economic Review G35-52. 
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Charles A. Beard 


Beard’s Economic Interpretation 1 

at Columbia about a quarter-century ago, crowded classrooms 
/\ were listening to an assistant professor in his late thirties ex 
-ZjL pound strange doctrine. His name was Charles A. Beard and 
he was a tall, rangy young man, with a sharp aquiline profile, look 
ing half farmer and half Roman philosopher. When he talked Ik 
threw back his head and half shut his eyes, but his doctrine was 
such as to cause the ghosts of generations of Constitution-monger in ;■ 
professors to hover uneasily over his classroom. The study of (lie 
Constitution, he said, was cluttered with myths that had nunc 
relevance to hlial piety than to the real past. He was concrete. In 
stead of repeating Bancroft’s sunny banalities on the guiding hand 
of Providence in the affairs of the young republic, which led to l lie 
conclusion that the Almighty must have been a Federalist, he ana 
lyzed a batch of Treasury statistics, or dug up some pamphlets by 
John Taylor. He was unafraid to incur the charge of irreverein. 
He refused to convert his job into a pastorate for a herd of acadcinii 
sacred cows. 

Every great thinker stands between the dying and the being born, 
between old bones and new stirrings in the realm of thought. Bcaid 
in 1913 could see the disintegration of the filial historical school 
In constitutional history the great names were still Bancroft, Schou 
ler, von Holst, Fiske, and McLaughlin, but their authority lud 
worn thin. By the dominant tradition American history was soil 
written and taught with a mixture of formalist logic-chopping and 
the star-spangled manner. But fresh work was getting done. I'm 


i Originally published in the New Republic series, “Hooks 1 hal (.hanged <>m 
Minds,” this essay is to form part of a hook under that title, edited by Malcolm 
Cowley and Bernard Smith. 
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• h i s frontier theory, first broached in 1893, represented an eco- 
Mumic emphasis. In the year that Beard took his doctorate at Co- 
himhia, 1904, Thorstein Veblen at Chicago published his Theory 
•I llusiness Enterprise which was to remake American economic 

• Im night. Among Beard’s own colleagues at Columbia, a genuine 
uih llectual renaissance was in process: John Dewey was making 
philosophy democratic and pragmatic and James Harvey Robinson 
n .in extending the boundaries of history to include the whole realm 
<! 1 lie history of ideas. 

Bui 1 he strongest impulses were coming from the new jurispru- 
h m e. Holmes had struck in 1905 in his dissent in Lochner v. New 
\ork t lie high pitch of American juristic thought. And in 1908, 
I < mi is Brandeis, the “People’s Attorney” of Boston, had presented 
liis famous Muller v. Oregon brief with two pages of legal argu- 

• m in and several hundred pages of economic statistics — and had 
huh (he case. The same year that saw Beard’s book on the Consti- 

• hi ion published saw also Brooks Adams’s The Theory of Social 
In volutions — a merciless analysis of the Supreme Court decisions 
Mid (he history of our constitutional law from the viewpoint of the 
historical materialism of an eccentric Bostonian aristocrat. 

I he fact is that Beard’s book was no literary mutation. The in- 
u I let dials were writing in response to new movements for social 
1 1 1 ■* 1 ice — populism, trade unionism, socialism, muckraking, the 
new freedom,” the “new nationalism.” And these movements were 
themselves a response to the powerful compulsions of the new tech- 
im * logy and the new system of class relations. Thus Beard’s book was 
nut so much influenced by Turner, Veblen, Holmes, Brandeis, 
Kobinson, Wilson, T.R., Brooks Adams; rather were they out- 
lowths of the same social soil and intellectual climate. Beard was 
iu wi ite (with his wife) in his Rise of American Civilization in 1927 

• Wblcnian chapter on the intellectual history of this period which 
hr ( ailed significantly “The Machine Age.” 

< )nce the juristic wall was breached, a search began for the springs 

• I motive that induced individuals and groups to take part in the gov- 
* 1 it ing process. ... As fitted the machine age . . . the search for such 
■a ip, ins opened a way into the realm of economic enterprise. When that 
•!« 1*. 1 1 lure was made, no sanctum could elude intruders; no department 
<>! government, legislative, executive, or judicial, could avoid the light 
« *1 m inn ihc crili< ism. 
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Thus did the Beard of 1927 describe the forces that led the Beard 
of 1913 as a scientific “intruder” into the “sanctum” of the eco 
nomic motives of the Founding Fathers. 

The book that was the product of the intrusion was An Econom'n 
Interpretation of the Constitution. The title itself was enough to 
startle the academic and political tycoons: the very juxtaposition ol 
our great Sacred Writing with so secular a phrase as “economic 
interpretation” conveyed to many the suggestion of outright bias 
phemy. And the book pulled few punches. It set out to explain tin- 
formation of the Constitution and the founding of the new govern 
ment, not on the doctrinal plane of the “federal” as against “states’ 
rights” doctrine, or on the traditional plane of “compromises” be- 
tween geographic sections and between small and large states, bm 
on the plane of economic interests. 

The sheer masterful structure of the book has nowhere had ade- 
quate justice done to it. Beard must have had a premonition of the- 
desperate resistance he would run into. He made his book a mag 
nificently planned battle. He reconnoiters the enemy, surveys t lie- 
ground, deploys his troops, opens fire, brings up his heaviest guns, 
and then systematically mops up and consolidates his position 
Most great books require a creative act in the very summary ol 
them. That is not true of Beard’s. Its argument is patent for anyone 
who will take the trouble to read it, as so few have done. There is 
little in it of marginal suggestiveness — in fact, as literature that is 
its principal weakness. You get what the author is driving at in t lie- 
very first chapter; after that, the interest of the book lies in seeing 
how he elaborates and defends his thesis. It is all a bit like a demon 
stration of a mathematical theorem. You feel like writing Q.E.l) 
at the end or else “not proven.” It is almost as if the author had sci 
out with a deliberate severity to strip the book of every adornment , 
on the theory that a plain woman would be less suspected of being 
a wanton than an attractive one. 

But if the manner is severe and geometrical, the matter must 
have been to the generation of 1913 brash and daring. Instead e>l 
proceeding with Bancroft on the hypothesis that American histoiy 
had been determined by the “higher power” that operates in ini 
man affairs, or with the school of Herbert Adams and John Fiske on 
the hypothesis that the presiding power had been the genius ol 
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1 mtonic tribal institutions, or with McMaster and Rhodes on the 
hypothesis that no hypothesis was necessary and that fact-gathering 
limn archives and newspapers was enough, he proposed to proceed 
mi "the theory of economic determinism” — which, he remarked, 
has not been tried out in American history, and until it is tried 
Mm. it cannot be found wanting.” 

I he book became thus an inquiry into the proposition that “the 
dim t, impelling motive” in the formation and ratification of the 
t (institution “was the economic advantages which the beneficiaries 
. spirted would accrue to themselves first, from their action.” To 
n si this he set about making a survey of property interests in 1787* 

I mt h in realty and personalty. It led to the hypothesis of an opposi- 
tion of economic interest between the small farmers, the debtor 
, l.iss, and the unpropertied urban dwellers on the one hand, and 
mii the other the landed proprietors (Hudson Valley patroons and 
Southern slaveholders) and the groups with personalty interests 
(money loaned or seeking investment, state and Continental paper, 
manufacturing, shipping, and trading, and capital speculatively in- 
vested in Western lands). The interests of the propertied groups 
ohm clashed. But, whatever their differences, on one thing they 
were agreed: if they were to survive, then what was needed was a 
unoiig central government that would check radical state legisla- 
tion, put down open insurrections against property, create a unified 
1. 11 ill and monetary system, and set up checks upon the action of 
the majority. 

The political leaders of these propertied groups were compelled 
mi csort to an extra-legal coup — a Constitutional Convention which 
adopted a revolutionary program and put it through in defiance of 
ihr provisions for amendment in the Articles of Confederation. 
The groups representing important personalty interests in the 
•mile legislatures quietly and carefully engineered the selection of 
1 heir own delegates to the Convention. In the amazing Chapter V 
mi “The Economic Interests of the Members of the Convention,” 
whit h is the heart of the book, Beard examines in detail the eco- 
nomic interests and experiences of each delegate and concludes that 
"no! one member represented in his immediate personal economic 
interests the small farming or mechanic classes,” while at least five- 
m \ t | is (including the Convention’s leaders) “were immediately, 
dim tly, and personally interested in the outcome of their labors at 
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Philadelphia, and were to a greater or less extent economic bcix 
ficiaries from the adoption of the Constitution. ” 

The document they constructed, for all that it was couched and 
defended in terms of political doctrine, was in all its implications 
and in its deepest meaning an economic document. The state ratify 
ing conventions were chosen, because of property disqualifications 
or indifference, by a vote of not more than one-sixth of the aduli 
males. They were certainly in their leadership representative of tin 
same economic groups as the members of the original Convention 
The whole process of ratifying this document had the same aspects 
of a deliberately maneuvered coup by the propertied interests ;is 
the calling of the Convention itself. Hamilton and Madison boili 
justified their procedure ultimately on the right of revolution, i.e., 
counter-revolution. 

One need scarcely say what an anguished cry arose when the book 
appeared in July 1913, from the masters of property and their lien 
tenants in politics, in law, in the press and the academies, among 
the professional patrioteers. William Howard Taft and Elihu Rool 
both attacked it, and Taft, just become ex-President, not only men 
tioned it slightingly in his valedictory book Popular Government 
but went out of his way to make a speech against it. A self-formed 
committee of the New York Bar Association summoned Beard to 
appear before it and defend his thesis; “and when I declined . . ." 
Beard wrote later, “they treated my reply as a kind of contempt <>l 
court.” Some of the reviewers showed a sense of injured national 
pride amounting to hysteria. Albert Bushnell Hart, the mogul nl 
the historians, set the tone in his article “Baseless Slanders on Great 
Men.” The Dial said it “tends ... to foster unjustified class an 
tagonism.” J. H. Latane, in the American Political Science Review. 
wrote: “It will require more convincing evidence ... to upset 
the traditional view that the members of the federal convention 
were patriotic men earnestly striving to arrive at the best political 
solution of the dangers that threatened the republic.” The Nation 
reviewed it rather favorably when it appeared, but a year and a hall 
later — perhaps when the editors had had a chance to digest tlx 
general hysteria — it published a scathing editorial called “Muck 
raking the Fathers.” The Seattle high schools, no doubt partly in 
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,, i| 1011.se to the current local agitation over the IWW, took the 
tumble to ban the book outright. 

I line were other and divergent voices. O. G. Libby (who had 
in l|n d clear the ground on which Beard built) and William E. 

1 1 H Id gave it courageous reviews. What happened in the New York 
/ imn was curious. It did not get a review there at all for four 

then, on November 23, a week before the publication of 

tin l imes list of the “too Best Books of the Year” (chosen by an 
independent group of critics), there was a fair and cordial review, 
tin next week it was one of the list. Parrington has written about 
Hi ud's thesis, in the third volume of his Main Currents, that the 
1. illy surprising thing is that it should have come as a surprise. 

I lint would be true, if one could premise on the part of people a 
I now I edge of what they ought to know if they were rational and 
. 1 ml >le. Actually, given the way in which the book tore aside the 
ml of patriotism that clothed the role of big property in American 
liisim y, the surprising thing is not that there was so much anguish 
u hen the book appeared, but that there was not more. That it was 
uni unanimous testifies to the strength of the forces that had in the 
In 1 instance brought the book to fruition. 

What was maddening to those who raged against Beard was that 
In 1 mild not be ignored. Something a good deal like his thesis had 
ippcared two years earlier (191 1) in A. M. Simons s Social Forces in 
Imnican History and a year earlier (1912) in Gustavus Myers s 
History of the Supreme Court, but they were Socialists and could 
|„ dismissed as such. The connection between corruption and Big 
Business, between political action and economic interest, had been 
dmwn in contemporary terms by Lincoln Steffens s Shame of the 
1 iht s and the writings of the other muckrakers, but they were, after 
dl. muckrakers. Here was someone who was neither Socialist nor 
muckiaker. He was American to the core, laden with degrees, 
.I,, n< lied in teaching. Professor J. Allen Smith had published, in 
,,,,,7. a strikingly original book— The Spirit of American Govern- 
tnrul -which opened up many leads that Beard followed. But 
ulii ic Smith was suggestive, Beard was thorough and systematic. 
Whai was galling about him was that he used all the paraphernalia 
nl m ifiit i lie method, which had been considered a monopoly of 
smugness and the status quo. 
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There is a tradition to the effect that he had started with the in 
tention of doing a biography of Alexander Hamilton and, while 
quarrying among the musty archives in the basement of the Treas 
ury that had not been touched for a century, he saw the more din 
matic possibilities that these documents and the state financial 
records disclosed for a study of the political role of the holders <>l 
government paper. At any rate, the research he did was a real tour 
de force ; it could put to shame on the level of sheer scholarship any 
one who sought to challenge it from his Olympian heights. Tin 
technical flaws that could be picked were few and unconvincing 
The citations, where they were not from primary statistical sources, 
came from the utterances of the Founding Fathers themselves, from 
the Federalist Papers (especially Madison’s famous No. 10, whose 
importance in the theory of economic interpretation Beard was 
chiefly responsible for pointing out), from such writings as John 
Marshall’s Life of George Washington. 

What could you do with a man like that? You could not ignore 
him. You could only rage against his indecency, question his patriot 
ism, accuse him of fomenting class hatred — and bide your time. 

The time came, four years later. Beard had been watching the 
progress of the European war with enormous anxiety, alarmed at 
the submarine campaign, fearful of the danger of Prussianism to 
the world, making periodic statements to strengthen Wilson’s hand 
in dealing with Germany. Then, on October 9, 1917, the front 
pages ran the story of his resignation from Columbia, immediately 
as a protest against the dismissal of Professors Cattell and Dana in 
the patriotic hysteria that followed our entrance into the war, but 
basically— as he explained in the New Republic of December 29. 
1 9 1 7 as a protest against business control of university educational 
policy and the “doctrinal inquisition” of himself and others on the 
faculty by the trustees. The letter to President Butler that accom 
panied his resignation is a classic of American university history: 

The University is really under the control of a small and active group 
of trustees who have no standing in the world of education, who arc 
reactionary and visionless in politics, and narrow and medieval in rcli 
gion. ... As I think of their [his colleagues’] scholarship . . . and 
compare them with a few obscure and willful trustees who now 
terrorize the young instructors, I cannot repress my astonishment that 

America . . . has made the status of the prolessor lower than that of the 
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Hhimial laborer who, through his union, has at least some voice in the 
». mis and conditions of his employment. 

II his book on the Constitution was his Theory of the Leisure 
( law, this was his Higher Learning in America. His own attitude 
n patriotic enough, but in his generosity and his belief in freedom 
In* « mild not tolerate the gagging of others, and in his “Olympian 
uiger” he had to speak out. He had been hounded ever since the 
publication of his book by sometimes silly and sometimes vicious 
mnoyances and pressures. But the climax was reached when Presi- 
dent Butler failed to shield him from a stupid grilling by two of 
tin irustees, Bangs and Coudert, about “teachings likely to incul- 

• Hr disrespect for American institutions.” The pay-off came in a 
I imes editorial the day after his resignation was announced. It was 

• died “Columbia’s Deliverance,” and was an answer at once to his 
m agnation, his letter, and his book: 

Columbia ... is better for Professor Beard’s resignation. Some 
• .ns ago Professor Beard published a book in which he sought to show 
Hi. 1 1 die founders of this Republic and the authors of its Constitution 
' nr a ring of land speculators who bestowed upon the country a body 

• •I organic law drawn up chiefly in the interest of their own pockets. It 

• . pointed out to him at the time, with due kindness but frankly, that 
In-, book was bad, that it was a book no professor should have written, 
mrr it was grossly unscientific. ... It was the fruit of that school of 
1 bought and teaching . . . borrowed from Germany, which denies to 
m. m . . . the capacity of noble striving . . . that seeks always as the 
piompting motive cither the animal desire to get more to eat or the 
hope of filling his pockets. If this sort of teaching were allowed to go on 
tim lurked ... we should presently find educated American youth 
ipplying the doctrine of economic determinism to everything from the 

I mil’s Prayer to the binomial theorem. ... If colleges are not to be- 

• nine breeding grounds of radicalism and socialism, it must be recog- 
nized 1 hat academic freedom has two sides, that freedom to teach is 

• niK’lative to the freedom to dispense with poisonous teaching. 

I I had taken a long time, but American capitalism had finally pub- 
1 1 si ird its review of Beard’s book. 

Beard is the only American historian since Turner whose his- 
Ihi k .1 1 method has been widely recognized as taking the shape of a 
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“theory” or a “thesis.” 2 This may be because he has always been 
more than a historian. He has always had one foot, and the firmei 
one, planted in political science — which may prove the meaning 
lessness of both labels or may prove Robert Lynd’s contention (in 
his Knowledge for What?) that a historian is always a better his 
torian when he is something else to start with. We see now that 
Beard’s inquiry into the origins of the Constitution was only ih. 
first of a series of panels on the theme of the role of the economic in 
American culture. The second was Economic Origins of Jcffn 
soman Democracy (1915), a study of party beginnings which I hold 
the maturer and meatier book, one of the neglected American 
classics. The third was his theory (best found in The Rise of Amen 
can Civilization, 1927) of the Civil War not as a struggle over iln 
slavery doctrine but as “the second American Revolution” of (lie 
capitalists against the planter class; and, in sequel, the view of the 
Fourteenth Amendment as an ingenious “conspiracy” which was 
none the less the logical outcome of the war in insuring the iron 
clad protection of capitalist enterprise by the courts. 

Such doctrine, quite apart from the initial shock it gave in 191 
could not help leaving a more continuing mark on American 
thought. It was for many a harsh awakening from a fake American 
Dream. The premise even of the muckrakers had been of an origi 
nal Eden, and a fall from grace — to be remedied by the atonement 
of reform. But Beard laid bare the basic struggle between demex 
racy and capitalism and traced it back to the origins of the Amci i 
can state. Eden had never been Eden. The triumph of the oligarchs 
that Beard s contemporaries were witnessing was thus not contrary 
to the spirit of 1789 but a logical culmination of it. And what was 
true of the origins of the government was true of later crises in ils 
history. The slogans of the propertied groups took on for many pen 
pie a new meaning. The Supreme Court issue was especially .1 
fected. For if it was true that the Constitution itself was the prodtn 1 
of class interests, it would follow a fortiori that the same interests 
were operative in its interpretation. Then what became of tin- 

2 For further discussion of Beard’s theory of history, see the two essays on him ih.u 
follow. Readers interested in following through the theme of historical theory m 
this book may wish to go from these essays to the essays on Veblcn Beckci | V ml 
Lenin, and Pareto, in Parts II ar.d III; and to ••Materialism and History.'' II,. 

theory of the Social Process,” and "The Supreme and American Capitalism 

111 Part IV. 1 
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ill vine right of judges and their Lucretian place above the mortal 
I mi lie? Nor were the Socialists, despite Beard’s protestations, slow 
in make their deductions. The book, writes Joseph Freeman in An 
Imrrican Testament, “was a byword among Socialist agitators who 
I ilvrd to quote established intellectual authorities. . . . [It] estab- 
lished beyond question the socialist contention that the United 
*1 lies was a class society whose fundamental laws are class laws for 

I Ik benefit of the bankers and manufacturers as against the workers 

I I id farmers.” 

be ard has often disavowed this claim that his book proved the 
'•«»< ia list thesis. While I think he has underestimated the effect of 
Marxism on the climate of opinion from which he drew his doc- 
n me, he has undoubtedly been accurate in distinguishing between 
Marxist thought and his own. He has traced his own intellectual 
1 1 1 ea logy back to Madison, Hamilton, Webster, Calhoun, and 
I merson, and beyond them to Harrington and Aristotle (see his 
/ t anomic Basis of Politics and his new introduction to the 1935 

* dilion of the Economic Interpretation 3 ). There has been, he con- 
1 < nds, a tradition of economic emphasis in native American political 
1 Ik mght. This is a healthy reminder for those who equate “eco- 
iKMiiic” with “un-American.” Under the stress of the attack on him, 
b< ard has increasingly underlined this dissociation. And actually 
*n< may trace in his writing a decided attenuation of the economic 
interpretation of history — if one begins, for example, with his 
it a lenient in his 1913 book that “until it [the theory of economic 
d< 1 enninism] is tried out, it cannot be found wanting,” then goes 
"ii (<> the explanation in his 1935 edition that he meant merely that 
1 hr economic factor must be included among other factors in his- 
1 • m y, and ends with his treatise on method in history, The Discus- 
sum of Human Affairs (1936), in which he concludes that the whole 
janblem is really very difficult and full of intangibles. 

I lie fact is that Beard, like other social thinkers in his tradition, 
h r. never made up his mind on the central problem of the role of 
dir economic in history. His book on the Constitution was the 

• loses! he came to a formulation. In some ways it was oversharp, in 
others not sharp enough. It was oversharp by making the economic 
min preiat ion a theory of men’s motives rather than of men’s ideas. 

I m ;i discussion of (his introduction, see the essay below, “Charles Beard Con- 
1 nmis 1 1 iinsclf.” 
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Spurred no doubt by a desire for definiteness and precision which is 
not to be found in the history of ideas and by a need to protect him 
self against the charge of vagueness, Beard cut out for himself too 
big a job — to show that the members of the Convention stood to 
gain in immediate and personal economic advantage by the out 
come of their work. This was an unnecessary tour de force of re- 
search. It is as if, in seeking to explain the anti-New Deal rulings ol 
the Supreme Court majority during the constitutional crisis ol 
1 935-37, one were to seek to show that their own investments were 
at stake. What was relevant in a theory of economic conditioning 
was the relation between class and group interests on the one hand 
and ideas and behavior on the other. What was relevant was not the 
property holdings of the members of the Convention but thcii 
property attitudes . To be sure, their attitudes might be inferred 
from their holdings, but it was a roundabout procedure and one 
that laid Beard open to the charge of stressing the crass aspects ol 
men’s motivations. His enemies made the most of it. 

Here a more Marxian approach, rather than a straight Madi 
sonian one, would have been helpful. For on the plane of the history 
of ideas, the Marxian view stresses attitudes as outgrowths of inter 
ests; and the attitudes of a particular individual need in no sense l>< 
related to his sense of a direct economic interest. They may be only 
his borrowings from the prevalent climate of opinion, which in 
turn, but at a remove, rationalizes class interests. Had Beard taken 
such a view he would have been able to solve the basic dilemma in 
his book of being caught between a denial of the disinterestedness 
of the Founding Fathers and a denial of their patriotism and sense 
of national interest. Again and again Beard talks of the “wise” 
Fathers, yet most of his readers must have been puzzled as to how 
they could be selfish and “wise”at the same time — unless one pre- 
mised a sort of enlightened selfishness such as may be found in 
Adam Smith’s “economic man.” One answer is that many of them 
felt, and could afford to feel, unselfish and patriotic; for there was 
no fault-line between their sense of class interest and the prosperity 
of the new nation. And when that prosperity came it ratified then 
wisdom whatever their intent, and made saints of them. 

It is significant that when Beard published his sequel on [clln 
sonian democracy, no comparable cry of anguish arose from the 
propertied groups and their spokesmen. He had moved away from 
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1 h< I ''at hers to the less sacred precincts of Jeffersonian politicians 
kkI theorists. And it is also significant that when Beard came to dis- 
, mv, the framing of the Fourteenth Amendment he should have 
. rn in it, as Louis Boudin has recently pointed out, a “deep pur- 
in the nature of a conspiracy. A theory of direct economic 

ivation leads quite naturally to a penchant for seeing con- 

nj mi .u ies. 

But these criticisms should not blind us to the importance and 
influence of the book. Its importance lay in the directness with 
ts Ith h it cut through the whole tissue of liberal idealism and rhet- 
.•n, to the economic realities in American history — and therefore 
111 < ontemporary American life as well. Its influence is not to be 
measured by its sales, which, after the initial flurry on publication, 
di ihblcd along year after year until new interest was awakened by 
the New Deal constitutional crisis. Beard’s book on the Constitu- 
tion is one of those books that become a legend — which are more 
dis, ussed than read and which are known more for their title than 
ilirii analysis. But in a quarter-century its thesis has increasingly 
• rprd into our history writing, although a recent study shows that 
most of the primary and secondary school textbooks either ignore 
M oi mention it only for refutation. It is not hard to guess that this 
is because school supervisors are still fundamentalists. 

1939 


Charles Beard Confronts Himself 

W hoever knows Charles Beard or has heard his lusty sallies 
against Hearst may resent my going back to a book of his 
written in 1913. Any attempt to place a man’s past work 
m perspective is always a more or less elaborate process of embalm 
mg And if there is any question of embalming, remember those 
Hashing eyes of his, the kindly yet pointed wit; recall what Randolph 

It once called Beard’s “Olympian anger”; watch him in action 

n snmc Senate hearing on railroad reorganization or hear him talk 
1 1 11 11 1 1 die regime of the drill-sergeant in Nazi Germany. I had 
im am to < all his great book on the Constitution a classic, and the 
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appearance of a new edition 4 (which has received all too litt I< 
notice) gave me, I thought, both occasion and excuse for it. But to 
speak of a man’s having written a classic may seem like saying ol ;i 
French writer that he belongs in the Academy or of any writer that 
he has become a museum piece. So I shall say instead that Mi 
Beard’s book not only deals with history, but has made history. The 
new edition, with an immensely interesting introduction, comes 
with a sharp significance at a time of constitutional crisis even 
greater than when the first edition appeared. 

The book was an inquiry into the economic interests and pres 
sures behind the framing and ratification of the Constitution. Ii 
was a tour de force of historical research. Into it Mr. Beard distilled 
the debates of the Constitutional Convention, the musty and neg 
lected Treasury records, the yellowed files of contemporary join 
nals. He piled up massive evidence to show that the Constitution 
was an “economic document”; that it was supported by “substan 
tially all the merchants, money lenders, security holders, manufar 
turers, shippers, capitalists, and financiers, and their professional 
associates,” while on the other side were the non-slaveholding farm 
ers and the debtors; and that the political doctrines which shaped 
the Constitution were themselves shaped by the economic interests 
of the Convention members. The very title of the book, thrust into 
the atmosphere of theology which covered the thinking of the day 
like a pall, showed that a new higher criticism had come into c\ 
istence. For Mr. Beard dared defy all the myths and taboos of the 
historical scholarship of his day. He dared say that the Founding 
Fathers may have been businessmen as well as patriots and that 
the Constitution, instead of being of divine origin, had been bom 
of the earthly travail of economic interest and economic conflict. 

Naturally the book made a stir. A campaign had been on just 
the year before, and its effects were still felt. Theodore Rooseveli, 
who as President had thwacked the trusts with a resonance intends I 
to impress the common people and, incidentally, his own sense ol 
rectitude, had just been seeking as candidate to thwack the Supreme 
Court with similar intent. Mr. Taft, on the other hand, had been 
making speeches in which he averred that there would always be a 
special niche in heaven for judges. Although on a historical subject. 

1 An Economic Interpretation of the Constitution of the United Stales. Willi .1 
new introduction. New York, Macmillan, 1 UMfS* 
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the book by the young Columbia professor of politics became of 
1 1 111 temporary moment. Much of what supported the sanctity of the 
Supreme Court, at that time as today, was the sense of the sanctity of 
the Constitution. A shattering of constitutional mythologies might 
mean thus a shattering of judicial mythologies. The book caused a 
Muttering in the academic dovecotes. Albert Bushnell Hart called 
H a little short of indecent, and other scholars called it Marxian — 
which served the same purpose. Mr. Beard in his new introduction 
insists it was neither. 

I he introduction is of importance, because it brings the Charles 
Heard of today face to face with the Charles Beard of 1913- Mr. 
Heard confronts himself and tries to explain his stand on the theory 
n| history. In the process he almost explains it away. He insists that 
his economic interpretation was not Marxian but Madisonian. 
There can be no quarrel with any label he may wish to choose. A 
number of thinkers from Aristotle to Bentley and Veblen had seen 

I Ik* power of economic interests in the province of government, and 

I I s most sensational expression in the American tradition was by 
| .mics Madison in the famous passage in No. 10 of the Federalist 
rafters, where it was used to defend the system of checks in the 
< (institution. And yet, unless it be on purely tactical grounds in 
mder to confound the professional patrioteers, I do not see the 
lugcncy of avoiding the Marxist stigma as if it were leprous. Let 
us s;iy that the sources and impetus of Mr. Beard’s thought were 
piimarily in the American tradition. That does not prevent its 
import from being Marxian, especially since the economic interpre- 
i.u ion is in Madison a set of brilliant apergus , but in Marx an intel- 
lc< dial system. 

What its place is in Mr. Beard’s thinking is difficult to say with 
.my definiteness. When his book was first published there was a ten- 
dency to regard it as the lustiest American blast for the economic 
interpretation of history. But Mr. Beard today evidently has a 
I101 1 or of being thought to dwell too exclusively on the economic 
iqiect ol history. “Since this aspect had been so long disregarded,” 
he writes, “I sought to redress the balance by emphasis. ... I 
imply sought to bring back into the mental picture of the Consti- 
tution those realistic features of economic conflict, stress, and strain 
whi< h my masters had . . . left out of it, or thrust far into the 
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background as incidental rather than fundamental.” Mr. Bean I 
seems to see his work, therefore, as part of a pendulum process in 
which an equilibrial correctness is achieved by going from excess i<> 
excess. He seems thus less in the tradition of the economic intei 
preters than in that of the “multiple-causation” school of Amei it an 
sociology, which sees history as the product of a vast variety <>l 
factors none having priority over the others . 5 

He does not, to be sure, travel the whole road in that direction 
“In the great transformations in society,” he writes in his introchu 
tion, “such as was brought about by the formation and adoption <>l 
the Constitution, economic ‘forces’ are primordial or fundamental 
and come nearer ‘explaining’ events than any other ‘forces.’ ” Bui 
surely the whole historical process is one of social transformation 
Taken with any precision, Mr. Beard’s statement would mean that 
he restricts the economic interpretation to revolutionary periods, 
and that for more normal periods he would switch to some 
“broader” interpretation. 

All these twistings and turnings may be explained by Mr. Beard's 
desire to escape any form of determinism in history. He says t< 
peatedly that the economic factor cannot explain history, that all 
of history cannot explain life. He has a horror of the history writing 
that was drenched with spiritual unction. In fact, I suspect that 
much of the reason why Mr. Beard and many of his generation wn < 
once attracted by the economic emphasis in history is that it gav< 
them a sweet and secret iconoclastic sense. Like the village atheist . 
they got a kick out of destroying the theological and pseudo 
spiritual myths . 6 Mr. Beard has, in the quarter-century that h i 
elapsed, continued his economic emphasis, although with sonic 
thing of a diminuendo. More and more his economic interest, nevci 
strongly rooted in an economic philosophy of history, has becoim 
an interest in economic problems and economic policy, such a*, 
foreign trade. His basic philosophy has become, as perhaps it always 

5 For the multiple-causation school, see the essays in Part IV below on “Materiali\m 
and History” and ‘‘The Theory of the Social Process.” 

6 Mr. Beard has several times since the publication of this essay objected s(mti)d> 
to my use of the phrase “village atheist” in this connection (see his “Historiogi a pin 
and the Constitution,” in Conyers Read, ed.. The Constitution Reconsidered, p n,.| 
also his review of Allan Nevins’s Gateway to History in the Nation for Sept. 2j. i<n 
p. 300, and my reply in the Nation for Oct. 22, 1938, p. /jgfi). Mr. Beard seems in 
lump me with those who object to his economic interpretation for its irreveieim 
My objection is rather to its lack of precision and discrimination. 
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u.ts less explicitly, a philosophy of voluntarism and contingency. 
More and more he dwells upon the role that chance and human will 
j »l.iy in fashioning history. More and more he admonishes us to 
walk lightly,” lest with our crude and unthinking tread we destroy 
1 !»<• fragile web that history weaves. More and more he fashions a 
philosophy of the bewildering unexpectedness of the contingent. 

I can agree with much of this. I can agree with Mr. Beard that the 
n onomic interpretation is broader than Marx, and that Americans 
have contributed to it. I can agree with him that no formula will 
explain” history, any more than a formula will explain life. But 
having said this we must get on. I can agree with Mr. Beard that 
1 ha 1 ice (jortuna, he calls it, after a formula which he borrows from 
Mai hiavelli) plays an appreciable role in human affairs, and that 
the human will {virtu) may within limits be powerful. But what are 
l hose limits? And how can the human will ascertain the unyielding 
1 lends of history (: necessita ) so as to work with them rather than to 
upend itself against them? 

We do not want final explanations. What we want is an approach 
in (lie movement of history, a way of interpreting it. What we want 
above all else is an instrument of analysis. One asks not only how 
hmdamental are the economic forces, but what dynamic is there 
1 li.il t hey use and that uses them in the processes of history? The 
Marxians have an answer — the materialist dialectic, the shifting 
n< Imologies creating shifting class relations and class conflicts in 
-in 1 1 a way that each era and each social system, out of its own ener- 
h s and tensions, fulfills itself and gives way to the next. It may be 
in incomplete answer, it may be too sweeping or dogmatic. That 
h mains to be determined as serious attempts continue to be made 
n» apply it to the task of historical interpretation. But it does give 
philosophic roots to the emphasis on economic factors. I fail to find 
mi Mr. beard’s system of thought any relation between his economic 
1 iiipliasis and his basic philosophy. Instead, I find a curious sort of 
qilii which seems to have widened with time, and which serves to 
i« 1 ount for the earlier self. 

Mi Beard’s plight, if it is one, is the more illuminating because 
In is one of the few progressive thinkers active today who span the 
1 nine period since the pre-War days. He has lived through the 
\mn i< an imperialist venture, a world war, revolutions and threats 
• '! 1 (‘volution, the let rible reality of fascism. 1 1 c is thoroughly alive 
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to the dangers that surround the human spirit — fearful lest amid 
the barbarities that encompass us it may be snuffed out. He repo 
sents, in short, the linking of past progressivism with presen 1 
agonies. Out of the past progressivism comes his realistic economi< 
strain; out of our present agonies comes his tortured plea, as he ex 
pressed it in his recent article in the Nation on the Constitution, r<» 
“walk lightly. Things are not so simple.” 7 * He is fearful lest oui 
civil liberties and our entire social heritage be wiped out by hasiy 
action whether with respect to the Supreme Court or the deepci 
problems of our economic organization. He knows the evils we 
suffer, but he is unwilling to fly from them to evils he knows nui 
of. The only positive program he has linked his name with is one 
for American economic isolationism, as a way of avoiding (In 
struggles for foreign markets and the complications of foreign wai s 
He wants to escape the tensions and contradictions of an era <>l 
corporate capitalism by a concentration on the home market and an 
admonition to walk lightly. Caught in the tangles not only of .1 
world economy but of world-wide social forces that are convulsin'; 
every nation, he leaves us with a “Look homeward, Economic 
Angel.” 

We can learn a good deal from Charles Beard, from his courage, 
his amazing vitality, his luminous influence upon American histoi \ 
his humanizing influence upon American scholarship — even from 
his mistakes. We can learn that people do not act — as, all ion 
mechanically, he made the members of the Constitutional Gomel 1 
tion act — from direct economic pressures and interests. For \v< 
know that the subtlest way in which class interests influence I In 
course of history is through affecting the climate of opinion: ohm 
the people who are most enslaved to the going ideas are those who 
have no direct economic interest in the maintenance of diem. \W 

can learn from Charles Beard what the Marxians have thus far 

taught us sufficiently but what Veblen did emphasize — a sense nl 
the play of these conscious and subconscious psychological fat l nr. 
in retarding and even distorting the play of economic factors. Bui 
we must also learn that the economic interpretation of history < an 
not be merely a vague emphasis on economic factors. It must he 
part of a deeply rooted philosophy which makes room within tin 


7 "\Vli;ii :i I >oti t the Constitution?" (i<)^(i) 142 Nation 405 (i. 
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h amework of economic forces for chance, contingency, and human 
« Hurt . 8 

j 936 


Midpassage — toward What? 

"TEL mezzo del cammin di nostra vita ” is the motto that 
Carles and Mary Beard prefix to their huge history of the 
1 last decade in America. “In the midpassage of our life”: this 
hint from Dante of epic sweep and of reminiscence fraught with a 
* use of fatality is exactly the note to which the whole Rise of 
I merican Civilization has been keyed. The present volume , 9 the 
1 1 1 1 1 c 1 in that already classic work, is a striking achievement in con- 
n mporary history. Yet whether they are writing of the distant past 
mi of only yesterday the Beards always write impassioned prose in 
1 In* grand manner. They may be dealing with the onward march of 

I n iumphant capitalism in the midcentury or with the intellectual 
bankruptcy of the Lords of Creation under Herbert Hoover. They 
may be examining the economic forces behind the Jacksonian revo- 
lt! lion or the economic implications of the New Deal program. But 

I I ways they write with an unflagging magisterial air, and always 
ihcy marshal their materials within a frame that keeps a sure ten- 

inn bet ween a detachment about the facts and a concern about the 
* ilues of American life. Charles Beard’s basic philosophy and 
method have been challenged time and again by some of the 
yiMinger men. Yet as working craftsmen he and Mary Beard have 
mm equals today in the field of American history, whether among 
nld or young. 

\ 1 1 analysis of that craftsmanship is no easy task, for Charles 
\\< aid’s whole philosophy of history is elusive, his master theme of 

I hr dominance of the economic in the stream of history has been a 
lull mg affair, his process of synthesizing the major forces in history 

II ti once bold and subtle. Add the fact that the Beards have by now 

1 *'i m interesting attack on this essay, see Fred Roclell’s comments on it in the 
"in .1 nl his review of Heard's hook, Yale Laxu Journal, vol. 45, p. 1327. 

• imniea in Mid passage. Volume III of the Rise of American Civilization. New 
\ mi l , M.u mill. in, i()g<j. 
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developed a style which is as much their characteristic creation 1 
that of Parkman, Gibbon, or John Fiske — a style that is a blend <•! 
Olympianism and the concrete, and that is complete even down 
to the mannerisms of a favorite vocabulary and a repetitive* p.n 

tern of rhythm and sentence structure. The Beards have 

literary artists without ceasing to be good historians, hence the im 
pressive popularity of the Rise of American Civilization. Besid* 
these volumes the “epics” of James Truslow Adams, which hum 
had great popular vogue in the decade that this book covers, sc< m 
thin and amateurish. Here is no genteel tradition, no dilution <1 
the strong stuff of history. Here are sweep, learning, depth, ton li 
mindedness. 

I could document this judgment at length, but the Beards do in •« 
need such praise. More important for historical scholarshi j > m 
America are the problems of method and philosophy that the bool 
raises. One set of problems relates to the technical premises mi 
which the Beards’ Kulturgeschichte rests. The second concerns iIm 
basic premises of their social analysis. 

I call their work Kulturgeschichte because the authors have n 
tempted to trace the whole moving stream of American cull in • 
through time. They recognize nothing as outside of their smpi 
Three-fifths of the present volume of close to a thousand page*, n 
devoted to phases of American life beyond the political and 1 1 •• 
economic. To write this kind of history the historian today mini 
equate the scope of his interests and the range of his talents will- 
the whole bewildering variety of American life. He must be m him 
mist, politician, administrator, military- and foreign-affairs c\p« n 
geographer, educationist, sociologist, lawyer, scientist, literal y m i 

artistic critic; and he must finally be part of and yet detached li 

the ways in which the American masses spend what we call In 
euphemism their income and their leisure. To do this well is 11 
privilege of only a very few. Some must be excluded because ih< 
lack the gusto for it, others because they are not well eimu •!• 
rounded. To say that the Beards fall down at some points is 1 1 1 « • • 
fore not a damaging criticism. What is amazing is not so much ilm 
they show some faults in their chapters on foreign policy, literal m • 
and aesthetics, but that on the whole the competence of any auth< n 
should be so well sustained. 

The weakness in the foreign policy chapters is not one ol < » 
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/ • tfise but one of perspective. Here is a problem that touches the 
*-‘ii hors so deeply that the advocate elbows out the narrator and 
ijiK . The chapters on the New Deal foreign policy are only bril- 
mi pamphleteering. It is interesting, for example, to compare the 
iy l he authors handle the debate over radio control and the debate 
\ 1 1 foreign policy. Their discussion of the first ends with a set of 
i|M* stions. Their discussions of the second consists to a great extent 

I 1 scries of affirmations. The reason is probably that the Beards 
Live no particular emotions and no finality of belief on radio con- 
Mul, while in foreign policy they are vigorous isolationists, and 

« 1 y effort toward historical detachment melts away under the 
'lie lire of their indignation. 

With respect to the literary and artistic history of the period, 
■i" problem is a different one. I am not sure that the Beards have 
< ided here whether the function of the historian is to be that of 
hinnicler or critic. The result is that they are sometimes one and 
•me! hues the other. I assume that there is a difference between 
tin.uy history and literary criticism. Literary history as part of 

• till oral history is concerned with popular themes and tastes, with 

• * limns in ideas, with formative literary movements and their re- 
•iiinn to the culture as a whole. Literary criticism is concerned 

nh aesthetic and social values. In dealing with the movies as en- 

I I nnment and as molders of the mass mind the Beards do a stun- 
mg historian’s job. But in dealing with the “ranges” of literature 
hi 1 mg the period they fall on the one hand to cataloguing and read 

• 1 nines like a digest of weekly book reviews, and on the other hand, 
hi’ii they make sorties as literary critics, they are not always felici- 

• 11 . I doubt whether Kay Boyle’s My Next Bride , for example, 

• u \ ves three pages whether as literary art or social documentation 
> <niu pared with a short paragraph for William Faulkner; or 
hrlher if one poet only were to be quoted in addition to Edna 
bll.iy, Archibald MacLeish, and Carl Sandburg, it should be 

1 h\ Mis McGinley. The chapters on literature, aesthetics, and science 

• I 1 lie sense of authority which, for example, the chapter on social 
it mi 1 glu possesses. 

\ll these “cultural” chapters, moreover, suffer by being segre- 
» led 1 1 0111 the rest of the book and thus abstracted from the cur- 
iii ol events. For example, if the brilliant chapter on “Frames of 
•1 i.il I bought" had been worked into the account of the develop- 
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ment of the New Deal, it might have been given an added sigmli 
cance. There would thus have been that mutuality of relation 
what Engels calls Wechselwirkung — between the economic ami 
ideologic which would illumine each. Perhaps I am setting up ,n> 
unattainable objective. But, sliced as it is into cultural segment* 
the book tends to fall apart, somewhat after the manner of a sym 
posium, except that this is a symposium written wholly by tic 
same hands. There still remains for us the problem of narr.it im 
cultural history so as to present the whole moving stream of it. 

I turn finally to the implications for social thought of what tin 
Beards might call their “overarching conception” as expressed m 
the title. Many times in the book a phrase like “in the strange 1 inn 
of the midpassage” occurs. Clearly the Beards are trying to gi\< 
the recent decade of American life a definite stamp of a transit mi 1 
period. But “midpassage” can mean nothing unless we know m 
what. The present volume ends on a gallant note, with a chapti 1 
on “Reconsideration of Democracy” whose thesis is that the lx m 
currents of American life have always moved toward a “human im 
democracy” and that the New Deal must be seen as a reassert ion 
of those same impulses. But unless this chapter be set down .1 
mainly in the nature of peroration, a final flight into the hortatm \ 
realm after the grime and muck of actual history, it is fair to .1 . 1 
whether the rest of the book bears it out. If the economic ruler 
of America are as morally bankrupt and politically blind as 1 In 
Beards convincingly make them out to be, if the New Dealers an 
as blundering and militaristic, labor as uncohesive, the Marxi-.t 
as dunderheaded, and the middle class as capitalist-minded, then 
how shall we ever achieve a humanist future? One does not demand 
of historians that they chart the path toward the future, but mu 
may well ask those whose whole concept is that of “midpassage” l»\ 
what favoring winds and through whose oar-power and seamanship 
they hope to reach the fair haven. 

To speak of midpassage given the present strong undertow <>! 
reactionary opinion in America would be but a grim sort of j< m 
unless one were to seek to discover the potentials of a demon am 
renaissance. But it is hard to find them in this book in any eon 
vincing form. There is no analysis of the economic imperatives that 
would lead to democratic survival within a planned economy, and 
no indications of how t he New Deal economic effort can be salvaged 
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dim t of planning. There are no world movements that can offer 
Impe, if the Beards’ contention be true that America’s destiny is 
,, lit ary. What analysis there is of class contours, chiefly in the chap- 
1. 1 <m labor, shows labor and agriculture and the middle class at 
words’ points, with the middle-class mentality as the one dominant 
i t|<r. There are some fine notes of affirmation, as in the discus- 
of the TVA, the Federal Theater venture, and the CIO leader- 
ship, but they are isolated and unconnected. The very qualities 
Inch give the book its distinction — a prevailing judiciousness of 
i.nic, a tentativeness of judgment, a fine balancing of opposed forces 
ne the qualities that make it unlikely that the authors will un- 

• iivrr in the last decade those energies of idea, of economic thrust, 

I < lass, of social movement, out of which the American future 

him st be forged. I say “must” and should add: if it is to be tough 

* jiough to survive and humanist enough to be worth survival. 

I irking this firmness of analysis, there is a danger that the “mid- 
pissage” concept will be for the American historian what the 
n >< i.il process” concept has been for the American sociologist — a 
■ ,1 y of indicating motion and change without indicating its quality 
.a direction. Lacking it, this brilliant book remains, for all its 
1 dent , truncated — an ironically expressive monument to a decade 
1l1.1t presumably has not known where it is going or how it will 
• 1 there. 
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John Reed: No Legend 


O ne of the best ways to damn a man, if you cannot ignore him 
or vilify him outright, is to build a legend around him 
That makes him a hazy and unreal figure and takes the e<lg. 
off whatever sharp meaning his life might otherwise have. John 
Reed was a dangerous man. His life traced a pattern which, il n 
were followed by other middle-class lives, would burst the bound , 
of our entire present social system. And so those who have feaml 
him, unable to fight his influence in any other way, have welcomed 
the chance to make him incredible. They have called him wild, 
irresponsible, reckless; dubbed him — and the name has stuck .1 
playboy; underscored his pranks and amours; mocked the bcwil 
dering succession of his plans and projects; damned him not wiili 
faint but with exaggerated praise for his versatility, so that ih< 
versatile passed by innuendo into the superficial; marveled at In . 
all-seeing reporter’s eye, the implication being that what was all 
eye could scarcely be much brain; endowed him with seven-lea gin 
boots for bestriding all the roads and oceans of the world; comic 
scended to his Faustian thirst for life. Thus they have made of lum 
an unreal mythical figure instead of a lusty life-sized man. Walin 
Lippmann set the pattern as early as 1914, four years after they wn < 
both out of college, in his article on “Legendary John Reed,” and 
Reed s enemies have followed the pattern, as his friends have ohm 
stumbled into it. 

Granville Hicks has now written a biography of Reed 1 which ha . 
among many merits, that of making him credible. It required i< 
straint to do this, for the legend is deeply rooted, and Reed’s 1 1 1 < 
was indeed fertile soil for such a growth. An Oregon boy of good 
family and considerable means, one of the possessors of the eaith 


1 John llccd: The Making of a Revolutionary. New York, Macmillan, 
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educated at the fashionable private schools and at Harvard — such 
• hoy becomes a rough-and-tumble war correspondent, labor jour- 
nalist, radical poet, war resister; and after witnessing and describing 

I lie "ten days that shook the world" in the October revolution, he 
minds trial for sedition in America, helps organize an underground 
\mcrican revolutionary party, and finally at thirty-three dies of 
typhus in Moscow and is buried with honors in the Kremlin. 

What made it an important as well as an exciting life? Not merely 
It red’s unquenchable desire for experience. Through all its ap- 
p.ucnt gyrations it had order, sequence, an inner logic. Actually it 
^ .is one of the most deadly serious attempts ever made by an Amer- 
h .111 to organize his experience into something that had meaning 

II id stature. If Reed’s story is seen that way — the story of a middle- 
i kiss boy and of how he is educated by events, how he is led by an 
unswerving instinct to break with his class and his past, how he 
explores every channel of rebellion and innovation until finally he 
llnows his lot in with a workers’ collectivism — it takes on a mean- 
ing that places it high in the history of the American consciousness. 

Reed had to an enormous degree a life-affirming quality. He was 
1 long time in discovering it, as he was in finding himself at all. 
lie had first to pass through the phase of negative rebellions against 
die culture around him. Then came a period of crisis and uncer- 
tainty, precipitated by the war. And finally, in his last and revolu- 
1 h >1 1 ary phase, came a sense of peace and discipline. But throughout 
Ins life the pattern that we may trace is the growing affirmation of 
joyous, human values. Prodigal in his own talents and resources and 
jiiodigal in spending himself, he felt stifled in a world where the 
sui 1 of freedom and experience he wanted was not accessible to all. 

1 1 was probably at Harvard, at once the citadel of social orthodoxy 
,iii(l 1 he breeding-ground of intellectual dissenters, that Reed first 
h< < ;une restlessly aware of the cleavage which it would take the rest 
o| his life to heal. And yet he left college essentially unscarred, 
1 in I his cattle-boat trip to Europe, his adventures in Paris and Spain 
(nought him back to New York determined to make a million and 
gel married. His discovery of New York was what every Western 
hoy and every Harvard poet have re-enacted — the warm polyglot 
I ilc of the city, the sweet sense of personal freedom, the reckless 
‘-.pending of oneself in its pursuit. But he discovered also social 
misery and oppression, and his energies took the form of an in- 
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creasingly bitter indictment of middle-class culture because it si i 1 1 « « I 
life. It was this that led him inevitably to break with the successlul 
New York literary groups, join the staff of the Masses , turn wnli 
sympathy to the Mexican peons whom he learned to know as a wai 
correspondent. But the more nomadically he wandered about 1I1 
world, the more restlessly he explored the possibilities of love a in I 
adventure, the more doubtful his solutions and successes seemed in 
him. 

Contact with the labor movement was not enough. He was still 
even as master of ceremonies at the Paterson pageant in Madison 
Square Garden, essentially the John Reed who was cheer-leadei u 
Harvard the year when Hamilton Fish was captain of the fool hall 
team. He had got a sense of the possibilities of the common man 
from his experiences with Villa’s jacquerie. He had been la Ixu 
journalist as well as war correspondent, and the Ludlow massac 1 < 
had left its mark on him. But it was not enough. The Americ an 
entrance into war found him troubled, indecisive, discouraged 
world-weary at twenty-nine. 

To a considerable extent the Russian Revolution resolved In 
personal crisis. What had been troubling him was that, despite In 
clear recognition that capitalist culture was life-denying rather than 
life-affirming, he could not get any conviction that the workers wn < 
any better or different. He ate his heart out at their lack of coma < 
and spirit, at the docility with which they allowed themselves in 
every country to be herded into the war-pens and butchered then 
at the bewildered way in which they accepted conscription in Aim 1 
ica, at their fear of finding out how hard a policeman’s club could 
really hit. But in Russia he found that it was the workers and the 
soldiers and the peasants who stood fast in the great emergence . 
of those ten days and who won the revolution. 

Thus through all his wanderings and explorations Reed was 
led, by some hard and uncanny inner sense, to discover truths ;iml 
solutions that remained hidden from wiser minds than his, sue li .1 
Lincoln Steffens’s, and from subtler minds, such as Walter Lipp 
mann’s. He often got the right answers on the basis of the wion 
reasons. Part of his genius lay in his being so terribly un fooled 
“This is not our war,” he kept saying, when everyone else was get 
ting lost in a maze ol sophistry and propaganda. lie was no thinkc 1 
but a man ol action. But it was his good fortune* to be* led to tin 
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M, ml desirable of all fates for a man of action who is also a writer 
ud a poet — the chance at once to write history and to make it. 

1 1 is this emphasis on freedom and action and joyousness almost 
•In*, obsession of Reed’s with them — that gives his life its impot- 
ent r lor us and makes the incidents of it credible. Reed died think- 
.Hg lie had found in communism a solution not only for himself 
1 1, it for the workers and the creative everywhere. How deep his 
Mimnunism was is a question that is difficult to answer. He prob- 
l»ly understood communism only as he understood everything else 
is a verifiable part of his own experience. Whether he would have 
layccl with communism is an even more difficult question. Could 
i.is 1 estless spirit have disciplined itself to withstand the weariness 
.ud the bitter disappointments of the years that have elapsed since 
lus death? That question need not be answered. His experience 
.111 deeper than communism. It raised, without answering in 
my final way, the basic question of how to secure the generous 
uid expansive values of life for all men — a problem in solving 
Jim li communism may prove, as individualism has proved, a his- 
ini m .1 1 episode. 

| ol m Reed was a great journalist and, when he could be genuinely 
1 part of all that he met, a first-rate writer. Already he has become 
fi.i the thinking minority of our young people in and out of the 
• ol leges the most evocative figure we have produced — terribly close 
(firm, moved by their impulsions, confronted by their dilemmas. 
Mi Hicks’s book should get the Pulitzer prize for biography; for 
tin theme and for the moving yet scholarly and restrained way in 
Jim Ii it is handled, for the mastery with which the author shows 
It ml coming to maturity amid the attractions and tensions of life 
ina bewildering era. It should get the prize, but it will not. That, 
tun, is part of John Reed’s story. 
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The Liberalism of 0. G. Villard 


M r. Villard’s book of memoirs, 1 compact of militancy, in.l. 
nation, and an underlying sense of failure, lights ii|> 
whole period in the history of American liberalism h 
does not to the same degree delineate a personality. There is Ini! 

in it of the interior writing that has marked the creative tradi 

in modern autobiography, from Rousseau to Henry Adams .m 
Lincoln Steffens. The category it falls into is “this I remembci .m 
this I did, rather than “this is how I shaped my view of life.’ 1 1. 
spite the warm chapters on the author’s childhood years, on In 
Harvard days, on his early experiences as a reporter in Philadelphia 
there is a poverty in the book of education in its deepest sen , 
Mr. Villard is not interested in the painful and experimental mi 
folding of a personality. The focus is always on an impassium n 
view of the external rather than on a detached view of the intci mi 
world. The crowded pages form a portrait gallery of public figun 
whose lives impinged on that of the writer— Presidents, Prime Mm 
isters, Cabinet officials, generals, journalists, reformers, advent m < a , 
But while Steffens’s first question about a man was always: “I I... 
can I learn from him what makes the world tick?” Villard's u.i 
always: “How far do his ideals conform with mine, and how i .m 
I influence his action?” While Steffens, like Henry Adams helm, 
him, was primarily interested in the search for truth and saw lih 
as an unending quest, Mr. Villard is primarily interested in tin 
propagation of truth and sees life as an unending battle. 

There are three things about the book that will give it im< n i 
for many readers. One is its magnificently concrete sense of im i 
dentand personality. Mr. Villard has the quick eye of the jmnn.ili i 
for the telling detail: there are few complete portraits in the him! 
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•a (here are few men mentioned to the outlines of whose per- 

• 1 lily Mr. Villard does not add a specific touch from first-hand 

• fjiuintance; and there are many amusing incidents in what is 
- ci iheless an essentially humorless book. 

I lie second is the journalist’s frankness and iconoclasm in deal- 

• with prominent public figures. President McKinley was “dis- 
•uesi General Leonard Wood was “blindly ambitious,’’ mixed 
I* hi shady deals, and “were he living today he would be the ideal 

• ist leader.” All the Roosevelts have had a “propensity for not 
King the truth when it served their purposes,” but T.R. was, ac- 

• iiling to Villard, a liar and a craven many times over; despite 
l l< \s denial that he had solicited funds from Wall Street for his 

• mi 1 1 c ampaign against Parker, Villard quotes conversations with 

•» Wall Street men, one of them Henry C. Frick, asserting flatly 

• 1 T.R. in a panic about his campaign had sent for Frick, Harri- 
*m. Twombly, Lamont, and others to come to the White House, 

• ml asked and got from them a quarter of a million dollars in 

1 mi 11 lor a promise to leave Big Business alone in his second term. 

I h got down on his knees to us,” Frick told Villard; “we bought 
•hr mhi of a bitch and then he did not stay bought.” Charles E. 
Mu lies was “narrow, obstinate, and opinionated.” Taft was “ex- 

nnrly lazy and a great procrastinator.” “Fighting Bob” La Fol- 

II c, like Senator Norris, is praised for his anti-war stand, but his 
i< .11 1912 speech on monopoly — one of the classics in the move- 
nt ni against the power of concentrated wealth — is dismissed with 
1 »• explanation that its long, rambling, and vituperative character 

^ due to the speaker’s “being under the influence of liquor.” 
Wilson comes in for an extra measure of condemnation. His sharp 
'•ill I rom a conservative New Jersey Governor to a radical candi- 

• I »if lor President already augured his later treachery about war 
"»il peace; his career was a “long series of broken friendships”; “he 

V. inordinately wrapped up in himself and his future”; he was 
iiemely penurious”; he was narrow and cowardly on the Negro 
: mblrm, weak and deceitful about the war issue, caught up in the 
n madness, unwilling to lift a finger to restrain the suppressions 
1 In < (lorn of press and the cruelties inflicted on conscientious ob- 

• inis, invariably ungrateful, inexplicably rude, crassly oppor- 
tunist . 

I Ik* 1 hii (I appeal of the book lies in its giving a historical frame- 
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work for pacifist liberalism today. Mr. Villard speaks early in ih. 
book of the passion that led his grandfather, William Lloyd G.u 
rison, to close his mind to every other consideration where ili< 
question of Negro freedom was involved. Mr. Villard devotes ih. 
same obsessive energy to the World War and the peace that Ini 
lowed it. Increasingly it has come to occupy the center of his thin I 
ing, to organize his memories of the past and his perspective ol i In 
present. His most memorable experiences were those of a lead* i 
of the opposition to America’s entrance into the war. As a resuli , In 
was ostracized by his own social group, was hounded by mobs, ami 
came close to being tarred and feathered in Cincinnati. That .smt 
of experience is not easily forgotten, and Mr. Villard has not lm 
gotten it. His most stirring chapters are on Paris during the 1\ mm 
C onference and on Munich and Berlin during the days of armisi n . 
revolution, assassinations. The emphasis throughout is on the blim 
dering entrance into war, the dictated peace, the blind ruthlessm 
of the Allied diplomats and their outmaneuvering of Wilson, (Inn 
refusal to recognize that they were sowing the seeds of revolution 
and reaction in Central Europe. 

It is here that his meaning for the history of American liberalism 
lies. His best fighting years were the years of fighting against .m 
imperialist war and a Carthaginian peace. He reached the heidii 
of his powers between 1914 and 1920, the beginning of the war ami 
the end of the peace, during his last years on the Post and his first < m 
the Nation. This was liberalism’s Heartbreak House. In it Vi Haul 
could vent his bitter indignation at the insolence of office, the |>i n l» 
and treachery of power, the tyranny of the unthinking mob. Tin 
lashing indignation reached thousands of homes, and brought with 
it a comforting sense of the community of the little band of limit 
minded in the desert of American life. 

But however well Mr. Villard may have summed up the f r ust 1 n< 
energies of pacifist liberalism, its philosophy was a woefully ina<l< 
quate weapon with which to confront a ruthless and planless cut 
porate capitalism. No clear outlines can be found in the entire I >< >< *1 
of a conception of social causation, a theory of history, a program ol 
action. His notions about society have neither body nor prc< isioii 
His career spans the period from the 1890s to the present, 1 n< >t < 
than forty years ol the mightiest industrial concentration and iIh 
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dwrpest social clash in our history. Yet one searches the book in 
mi for evidences of an understanding of the class interests and 
tensions that were changing the face of America. This may account 
i*ii i lie feeling the reader gets of being in contact with an instru- 
mrnt, a lens that makes some outlines terribly sharp and leaves 
•i hers distressingly fuzzy. The sharpness proceeds from the jour- 
m (list’s eye, the concentrated passion of a reformer who was not 

• mtent to rest on his inherited wealth but made out of his life one 
i mg cry of indignation at man’s inhumanity to man. The fuzziness 
In s in the vaguely moral approach to politics and economics, the 

• mi i ideal acceptance of a set of liberal doctrines that were as little 

im*(1 on logic as the reactionary doctrines of the day. It lies above 
ill rise in the blurring that occurs when an absolutist dream im- 
pinges upon the area of social possibility. 

Mr. Viliard’s name has been widely linked with “liberalism,” 
uni his book abounds in vague identifications of himself and his 
mnp with the liberal movement of the day. One feels almost as if 
liberalism had been handed down to him as a family heirloom. In 
» • use, of course, it had. His mother was the daughter of William 
I Inyd Garrison. His father, Henry Villard, had brought with him 

• \merica the aspirations of the German libertarian movement 
I i lie 1840’s. He was an admirer and follower of Edward L. Godkin, 
lm had founded the Nation and become editor of the New York 

/*u\ /, both of which Henry Villard bought and merged. Godkin 

* 1 m ’< I to complain of the dearth of good writers in America; and 
\ 1 1 l.itd, visiting London in 1918, looked enviously at the roster of 

I r.i 1 writing names that H. W. Nevinson had gathered around him 
>1 1 lie Nation at London. He sets down Nevinson’s abundance to 

1 hr British university system. But that is a surface explanation. Ac- 
» ti, illy English liberalism was more homogeneous than the Amer- 
*• 111; it was concentrated in the intellectual Fabian-Liberal-Labor 
mm Irs in London. But it would be dangerous to get the impression 
ih 1 1 1 lie New York Mugwumps and the Cambridge Brahmins had 
» monopoly of American liberalism in Godkin’s day. There were 

I I mi liberal strains, if only an important journal had found it 

• •I 1I1 while to quarry for them. From Henry Demarest Lloyd and 
Itlwaid Bellamy to Bob La Follette, from Thorstein Veblen to 
< h.iiles Beard, there were rich and strong currents in American 
bhnal thought in the quarter-century before the World War. But 
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they passed by Godkin and Charles Eliot Norton and Paul I I m. i 
More marooned on the Nation. 

This is important if we wish an insight into Mr. Villard’s libn .<1 
mentality. For all the changes that he made on the Nation aftei h> 
took it over in 1918, the liberal tradition he himself followed w.i 
still mainly that of Godkin. Other brands found their way m 
through some of the brilliant young editors whom he gathcnd 
around himself from 1918 to 1933 and who helped so largely i« 
make the Nation the progressive force it has become. But Mr. \ 1 1 
lard himself has never shown a strong curiosity about the crcatiw 
strains in American progressive and radical thought, and his bool 
shows no traces of it. 

There is a brilliant analysis of Godkin’s outlook in the thin I 
volume of Parrington’s Main Currents in American Thought. I h 
was at heart an aristocrat who devoted his life to a vision ol 1 
democracy led by a cultured elite. He took the already frayed 1 
ment of Manchesterian liberalism and threw it around his should* 1 
when he went forth to battle the elements of American political and 
economic life in the Machine Age. His political creed was honesty 
in government and his basic political assumption was that no go\ 
erning group could be honest. He was horrified at the new sing in;, 
forces of American life — at the crude strength of the labor mow 
ment and the sense of awakened power in the financiers. His 1 
norance of economic theory did not prevent him from making tin 
most magisterial declarations in his editorial columns upon cm. 
nomic policy (Mr. Villard calls him “the greatest editorial writei 1 lx 
American press has ever produced”). His creed was a free mai k <1 
free trade, sound money and a Civil Service, and he clung to them 
the more desperately as they became ever more futile amidsi 1I11 
wrack of his world. “His later comments,” Parrington wi in- 
tended to become ever thinner and shriller — not criticism at all 
but the sharp expression of aging prejudice.” 

This is the tradition in which Mr. Villard was steeped and wlm h 
he inherited. I have had the experience, during random horns <>l 
browsing through old volumes of the Nation , of coining upon edi 
torial leaders in the margin of which was penciled “K.L.G.” am! 
of recognizing with a start the l ing of familiarity that linked th< in 
with some current page ol “Issues and Men” that 1 had been icad 
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■ mi; only a few hours before. In several respects Villard has modified 

• lie Godkin tradition. His fight for Negro rights was already im- 
i Ik it in Godkin’s first editorial statement in the Nation of July 6, 

• Mm,, yet it has been waged with a courage and an explicitness that 
inc made it one of Villard’s great crusades. His fight for the 
onomic, political, and sexual emancipation of women would have 
• »i 1 i lied Godkin. He has been far more sympathetic to trade union- 

mil, yet his readers will remember the way in which he joined the 
in* ry against labor “violence” during the organization of the CIO, 
uid helped to lay the foundations for the present campaign against 
die Wagner Act. He has been sympathetic, where Godkin never 
is, to the less drastic forms of governmental economic control, yet 
ins readers will remember that the New Deal has not found in him 
■nr of the stanch supporters of its major reforms. He has been 
> it*, irously anti-imperialist and anti-militarist, and has always spoken 

• mii against oppression. Yet all these have tended to modify the 
n, id it ion rather than transform it. 

I le has not sought to transform it, I suspect, because like the 
•din* liberals of his brand he has been unwilling to face the conse- 
l»i< ii( cs of victory for a transformation of the economic structure. 

I lie most significant thing about Mr. Villard’s book of mem- 

• • 1 1 s is its omission of almost every strong movement, whether po- 
I H k al or intellectual, toward genuine economic reform during the 

lighting years” that it covers. The emphasis is always either upon 
1*1 rign policy or upon the marginal movements for civil liberties 
m women’s suffrage. Trade unionism, farm revolt, muckraking, 
oust busting, the researches of Beard into constitutional origins, 
.1 llrandeis into financial concentration, of Veblen into the nature 
I business enterprise — all are conspicuously absent. There was a 
I tit, isc‘ of T.R. that was not just histrionics and evasions — something 
illrd the “New Nationalism” that did much to educate people to 
dir need for federal economic control. There was a phase of Wilson 
1I1 ii was not the betrayal of pacifism — something called the “New 
I n rdom” that left a genuine deposit of economic reform. There is 
t | d 1 .isc of F.D.R. that is not just war-mongering — something called 
dir "New Deal” that has put America today in the forefront of 
jMugrivssive governments. It is significant that while half the book 
dr vi Med to Wilson’s dallyings and adventures with war and peace, 
dii rr paiagiaphs dispose of the domestic achievements of his first 
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administration. It is even more significant that Mr. Villard has 1! 
most nothing affirmative to say of the three recent reform Presidrni 
— Wilson and the two Roosevelts — without whose concrete achio 
ments the liberal slogans in America would today be far empti- ■ 
and the prospects of democracy far bleaker than they are. 

I suspect that at the root of Mr. Villard’s hatred of the rcl'nim 
Presidents there is the absolutism of the crusader for lost c;m < 
The New Dealers and their labor allies have been taunted for 1 Ik m 
“neo-liberalism,” and Mr. Villard has many times expressed inch 
nation at their betrayal of the liberal tradition. Thurman Arnold 
has countered in his Folklore of Capitalism by gibing at the | >1 « • 
fessional liberals who would rather lose and cling to their “idc.if, 
than win by adapting them to a real world. 

The sickness of paleo-liberalism goes deep. It seems to coni ;i in .1 
fatality for failure. Mr. Villard, for example, has a sort of obsess inn 
with lost causes. It is significant that he has never been on the si<!< 
of radical economic reform except when it has represented ;i ln-.i 
cause. He is the great apostle of the “protest vote,” having been lm 
Debs in 1916 and for Norman Thomas in 1936. He was for Wilson 
until it looked as if he meant business in his fight with Wall Street 
then he adopted Thomas Lamont’s viewpoint of the unreasons I >l< 
ness of Wilson’s attitude toward the House of Morgan. He was I < n 
F.D.R. until it turned out that he meant business with the New 
Deal and the political mobilization of labor and the reform of (In 
Supreme Court; now he is writing in Frank E. Gannett’s maga/im 
America's Future , along with those other liberals, Gannett ami 
Amos Pinchot, and that Indiana statesman, ex-Representativc IVi 
tengill. I do not say that he shares their economic and social mil 
look. Most of what he shares is their bitterness against Mr. Room 
velt. He does not direct that bitterness point-blank at his economn 
and political program. He clothes it in the indignation of tin 
pacifist with Mr. Roosevelt’s militant foreign policy, in an austc n 
Plutarchian view of what he considers Mr. Roosevelt’s ambition 
mendacity, treachery. But while he approaches the anti Roosevelt 
encampment by a different entrance from the anti-New Deal ami 
isolationist reactionaries, he comes out at the same door. 

Ideas are weapons, but the ideas that Mr. Villard’s liberalism 
marshals have long since lost their cutting edge* in the struggle 
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1 -a i nst the real enemies of a humane American civilization. The 
< .ml kin tradition of liberalism began with the aloofness of an elite 
that considered the actual fight for power beneath its dignity, and 
h . alienation from pow T er has been so enduring that it has ended 
m an incapacity to envisage the implications, consequences, and 
1 « sponsibilities of power. That is why it has always been a minority 
movement and has turned away in horror from the give-and-take 
o| majority politics. That is why, for all its rhetoric and indignation, 
• 1 has been in actual practice a passive liberalism. That is why Mr. 
Villard, cut off from the mass movements that make history, has 
been forced back on what Charles H. Cooley once called the “illu- 
sion of centrality.” That is why his book never deals with the prob- 
lems of class structure, economic planning, economic realignment, 
1 hr struggle against reaction. That is why his comments on politics 
uc personal, marginal, obsessive. 

Mr. Villard has fought the good fight according to his own best 
lights. But the liberalism to which his fighting years have been de- 
voted is an inadequate weapon. Pacifism and passivism are not 
enough. 
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Lippmann Agonistes 

“rp HE good society” 1 marks Walter Lippmann’s renun, 

I tion of the earlier Lippmann and his consolidation of tin 
latter-day Lippmann. It marks also his renunciation nl 
the latter-day liberalism and his plea for a return to the earlier lil> 
eralism of the Western world. There are thus a pair of dialed i< il 
processes at work in the book simultaneously. The author is li"lii 
ing the new order and arguing for the Golden Age of the old o. d« i 
but he is also and at the same time arguing against the premises ul 
the younger Lippmann and making explicit a new set of premi , , 
for the older Lippmann. It is no accident that the book bears omr. 
title-page a text from Milton’s “Samson Agonistes.” Where could 
one find a better prototype than in Samson the Wrestler for il« 
man of godlike strength who has known happier days, who non 
finds himself in the philistine world of collectivist principles, ami 
who out of an inner clarity of sight finds the strength for a Iasi and 
mighty single-handed effort to tear down the pillars of the totaliu 
rian temple? The whole mood of the book is that of the Hcbiru 
prophets. It begins with a devastating attack upon the collectivism', 
of the day as the Sodom and Gomorrah that have brought mankind 
to its present pass. It continues with a passionate defense of ib, 
older liberalism (“If I forget thee, O Jerusalem . . .”). And it end . 

in an apocalyptic vision of a future society in which men are 

more free. 

At forty-eight Mr. Lippmann has behind him a quarter-! cm my 
crowded with writing and political activity. He divides his emu 
into three parts: the years before the Great War, when be assumed 
“that in a regime of personal liberty each nation could, by the m 

1 The Good Society. Boston, l ittle. Brown, i <>^7. 
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1 1 rasing exercise of popular sovereignty, create for itself gradually 
1 spaciously planned and intelligently directed social order”; the 
years of ‘‘blundering improvisations” of “a rather bewildered man” 
that followed the war; and the present period, in which the direc- 
hon that the collectivist movements have taken has forced him to 
ir examine what he believes and state it, as he does in this book, 
with finality. 

A man should be allowed his own autobiographical schema, and 
1 shall not quarrel with Mr. Lippmann’s. But to think and to say 

I hat one has achieved a final clarity is not the same as to have 
a< hieved it. Mr. Lippmann clothes incredibly naive statements 
with a magisterial solemnity; he takes the platitudes of individualist 

< apitalism and dresses them up in fine verbal raiment until they 
.1 1 most look like something else. A mind moving toward maturity 
must learn to make distinctions before it makes syntheses; it must 
learn to discriminate before it condemns, and to be realistic before 

II affirms. Yet Lippmann has in the course of his writings extended 
1 lie sphere of his aversions and antipathies until he labels every- 

I I I ing he does not like as “totalitarian.” He has stripped himself of 
most of what he once knew about the fatal lesions and contradic- 
tions of laissez-faire capitalism, until he has now come to equate it 
with the eternal values of human freedom. The intellectual world 
in which this book moves is arid, mechanical, and in a final sense 
icactionary. 

Lippmann’s basic premise is that no human being or group of 
human beings can know or grasp their social world — the Great 
N< xiety. He finds the thought of the complexity of government today 
overwhelming. And in his recoil from the coercions of political 
power that he sees around him he flees to the Nirvana of political 
inaction. His remedy for the social chaos which the regime of in- 
dividualist capitalism and the free market have brought in their 
wake is a homeopathic one — more of the same thing. Like the Man- 
» I u\s ter Liberals to whom he looks back with an eloquent nostalgia, 
hr has a horror of governmental power, and a belief in a “higher 
law” and some mystical guiding hand that will bring order out of 

< liaos. When Lippmann seeks to translate the Great Society into 
1 hr Good Soc iety, his basic program is to make all governmental 
power judicial power; even legislators would be essentially judges, 
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and litigation would become the normal mechanism of govern 
ment. Carlyle had a term for such government when it was adv<> 
cated by the Manchesterians. He called it “anarchy plus a con 
stable.” 

There are two antiphonal strains in the book. One is the d is 
section of collectivism; the second is the defense of liberalism. IV I; 
Lippmann manages to bungle both jobs woefully. In the first oik 
he is never quite certain whether he is talking of dictatorship, c< o 
nomic planning, or the various partial forms of government intn 
vention in the economic process. To attack political dictatorship 
is one thing; to attack a planned economy quite another; to I in I 
the two explicitly is a writer’s privilege, if he can defend his thesis 
and to bring every form of government control of industry into tin 
same picture would be to fashion a political theorist’s nightman- 
But when Mr. Lippmann shuttles back and forth from one type <»l 
collectivism to another, treating them all as qualitatively alike and 
attributing — by implication — fascist brutality and militarism to t Ik 
U.S.S.R. and the scope of Soviet economic planning to the mild 
measures of the New Deal, one can only gasp at the shambles oi mi 
distributed middles. 

What Mr. Lippmann is in effect doing, whether he knows it m 
not, is to brand with the fascist stigma every attempt of mankind i« > 
carve out a good society for itself by conscious social action. U\ 
presenting as the only alternatives a totalitarian dictatorship on i Ik 
one hand and an individualist capitalism on the other, he consign*, 
the future of mankind to the terribly weak props of a laissez-fan < 
economy. Since those props are certain to collapse, the final prosj x < i 
we are confronted with is fascism. Actually, man’s fate lies with a 
whole variety of socialisms and partial collectivisms that arc yn 
unexplored. 

It is in the second of his antiphonal strains, his discussion <>l 
liberalism, that Lippmann is weakest. He regards all of human In*, 
tory as a preparation for the century between Adam Smith’s Wealth 
of Nations (1776) and the British social-welfare legislation begin 
ning in the 1870’s. Before Smith wrote, mercantilism exercised .1 
tyranny over men. After 1870 a new form of mercantilism km 
serted its tyranny. The century between becomes (bus an all !<•<» 
brief interval of liberal light between two darknesses. The woild 
presumably took the wrong lin n in 1870 and has been going in (In 
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m mug direction ever since. Mr. Lippmann offers no explanation of 
dir wrong turn. If he were not writing a tirade against Marxism, 

might have seen that the century he speaks of was the century of 
mi expanding industrial capitalism in England, when England be- 
itne the center of the world market and the distributing point of 
imods to countries with inferior industrialisms. When the other 
MMintries developed their own industrial technique, the world 
ni.uket began to break down; and meanwhile English capitalism, 
mi ering a contracting phase, had to be bolstered and regulated by 
.nir action. The social-service state succeeded the laissez-faire state, 
mkI Mill’s partial socialism succeeded Ricardo’s individualism. 

1 1 should be noted that Mr. Lippmann is not against social con- 
1 ml as such. The “good society” he depicts is riddled with social 
•nliols and cluttered with legal controls through litigation; all 
iii.it it lacks is governmental control in the economic sphere. I can 
• iily assume that Mr. Lippmann, in his proposal for stripping away 
ill governmental controls except those of the common law, is writ- 
mi; with a naive innocence of legal history. Otherwise he would 
i now that what he proposes is exactly what has been tried and has 
1 nlrd. The history of the common law is the tragic record of the 
m tempt to build a system of economic order in an industrial society 

• mi .1 system of legal procedure meant to catch petty thieves and dis- 

• miirst hucksters in a pre-capitalist economy. It was because the jury 
Mid the writs and the injunctions were a complete failure that we 
li.ivr had to build up our complex body of administrative law. 

I Ik* author pleads his case, let it be added, with integrity. I do 

• ini subscribe to the theory, held by some of my contemporaries, 
ih.it Walter Lippmann has “sold out.” It is a foolish theory, unless 
it 1*. used in so unconscious a sense as to be stripped of meaning. 
1 ippmann has not had to sell out. He has been able to adhere to 
1 hr ideals of his liberalism and the idols of the marketplace at the 

• him* time, for the two are good companions. The compass of his 
dunking has swung round under the pressure of events from the 
lihei a I ism of the left to the liberalism of the right; the catchwords 
have temained the same, but the content is the opposite of what 
it was. 

Mi Lippmann is a rich man; his friends are the possessors of 
dir r.uih; he is their prophet.. What obscure psychological bolster- 
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ing he finds in them it is beyond my competence to guess; they find 
in him, as the possessors of the earth have for centuries found in i li« 
liberalism of the right, a rationalization of their economic claim 
and their political fears. Mr. Lippmann’s brand of liberalism is ili« 
intellectual garment of capitalist power; it is the liberalism of i In 
Supreme Court majorities, of the businessmen who call for a <l< 
termined but muted predacity, of the professors and editors am! 
lawyers who want at the same time to preserve the status quo ami 
their self-respect. It is not the dishonest intellectuals who arc tin 
best servants of bankers and industrialists today. It is those who 
cling with the fiercest sincerity to a body of principles that icp 
resent the death’s-head of capitalist power dressed up in its Sum la \ 
best . 2 3 


1937 


Lippmann and the Supreme Court 


F or two weeks I have followed anxiously the serialized accouni 
of Walter Lippmann’s hopes and fears for the Constitution 
I had two motives for my religious pursuit. Here, I felt, in 
these flowers plucked from Mr. Lippmann’s corner of the Undid 
Tribune's crannied wall, I should get at the secret of his whoh 
universe. And here too I should find summed up the mature thin I 
ing of conservatives on the constitutional issue. 

In the first I was not disappointed. I found everything in Mi 
Lippmann’s career rolled up in these six articles as in a singh 
ball. Something in his subject had clicked with him as never h< 
fore. I found spread out before me the entire anatomy of his miml 
— his easy expository tone, his dialectical skill, his genius for ( I n n \ 
to the point of bareness, his rhetoric which is always just on tin 
point of becoming eloquence, his magisterial air, his talent for open 

2 For a further discussion of Mr. Lippmann’s thinking, from a somewhat dillcmii 
angle, see “Do Free Markets Make Free Men?” Part IV below. 

3 This was written in the midst of the struggle over President Roosevelt’s iroi 
ganization plan, and is a critique of a series of articles on ihr plan published by Mi 
Lippmann in bis syndicated column, and latct gathered into a pamphlet undei tin 
title The President and the Supreme Court. 
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ing his mind to no more of his subject than for the moment he 
..lies to admit, his tone of fairness, his capacity for concealing the 
impulsions of his thinking while laying bare its framework, the 
, onlidence about his own motives and the attribution of dishonesty 
m others which I can only describe as a moral megalomania. And 
I found in addition what one finds when the usually cold Mr. Lipp- 
111, mu gets really excited — a sort of glacial hysteria that fascinated 
me by its union of opposites. 

The second part of my quest was disheartening. Clearly Mr. 
l ippmann is heir to the whole tradition of American political 
thought. What use does he make of it? Confronted by President 
Roosevelt’s plan for reorganizing the Supreme Court, he calls it 
« l.istardly, dishonest, reactionary, “audacious, ingenious, and at bot- 
tom stupid”; an act of “usurpation,” a “bloodless coup d’etat ” which 
•a 1 ikes at “the moral foundations of the republic.” 

This leaves one a bit breathless and stunned. It is possible 
to discuss the President’s proposal on three planes — the plane of 
legality, the plane of morality, and the plane of the mechanics and 
dynamics of government. On the score of legality, Mr. Lippmann 
• an have no quarrel with the President, except to say that the 
legality is only a cloak for dark motives and something morally 
\ mister. On the score of morality I can have no quarrel with Mr. 

I ippmann: he is welcome to his own moral canons, provided he 
will let others have theirs. Mr. Lippmann should remember that 
inoral foundations of the republic” is one of those stereotypes 
which he so admirably analyzed years ago in his book Public 
Opinion , and which is chiefly used as an emotional substitute for 
thought. 

I ,et us stay on the plane of political analysis. Mr. Lippmann’s 
« liicf fear is that the measure will destroy the independence of the 
judiciary. He sees the Court as being “packed” with “young hench- 
men” of the President, political hacks responsive to his desires. And 
1 lic'ii, by a parade of imaginary horribles, he converts a statute for 
t rtiring justices at seventy into a coup d’etat. 

What is not fantasy in this analysis is based upon faulty history 
ind naive political theory. The independence of the judiciary does 
not go beyond the constitutional safeguards. It does not extend to 
mm partisanship. Kvery President “packs” the Court when he ap- 
I minis a justice. Presidents have always wanted men of their own 
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persuasion on the bench. Our greatest judges — Marshall ami 
Taney, outstandingly — have been men of political and <•«.. 
nomic convictions, deeply embroiled in politics before thcii ip 
pointment. Surely Mr. Lippmann has read the letters between tin 
earlier Roosevelt and Senator Lodge on the question of wIhiIk 1 
one O. W. Holmes, Jr., had the right sort of economic views. K 
accepting the myth of judicial neutrality Mr. Lippmann misiv.nl 
history. By charging the President with seeking to change the ( <»n 
stitution he misreads judicial theory. The fact is that every im 
portant decision of the Court changes the Constitution. It was • 
realistic tory lawyer who described the Supreme Court as an ad 
journed session of the Constitutional Convention.” Under the m w 
plan the “independent judiciary,” which has never been indc 
pendent of Big Enterprise, would merely continue its work wit Inn 
new limits on age and numbers legally set by Congress. 

So much for the critical portion of Mr. Lippmann’s arti< h 
There remains the constructive part. Mr. Lippmann admits ih.it 
some of the Supreme Court decisions have distressed him. Bui Ik 
fears to limit the Court’s power to render such decisions, and Ik 
fears also too extensive a grant of power to Congress. After tcasim 
our appetite, Mr. Lippmann finally advances his own proposal. 1 1 * 
favors a specific amendment each time a new specific powct 1 
needed by Congress and refused by the Court. But the amend in 
process, he knows, is fearfully difficult. His answer is to amend iIk 
power to amend, with respect to the commerce clause only (with 
a six months’ limit for ratification), and to leave the rest alone. 

It was here that I really gasped. Commerce clause indeed! Sim I' 
anyone with Mr. Lippmann’s background does not need an edm .1 
tion in the obvious. He does not have to be told that there is tn<»n 
in the heaven and earth of the Supreme Court than is dreamed <»i 
in the commerce power. Hammer v. Dagenliart (the child lain a 
case) is based not only on the commerce clause but on the Tenth 
Amendment. The Adair case and the railroad retirement pension 
case are based not only on the commerce clause but on the dm 
process clause. The briefs in the Wagner Labor Act cases aie ImiiIi 
not only on the commerce power but on the First Amendment and 
the Fifth Amendment as well. In killing legislation the judges liavi 
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| iron equipped with a whole quiver of arrows, any of which they 
1 ould draw as the occasion demanded. 

With his proposal Mr. Lippmann lets the cat out of the bag. He 
does not want to achieve real legislative flexibility. He thoroughly 
distrusts Congress, as he distrusts every organ of the people. He 
wants to entrench minority rule. He wants to consider the Consti- 
tution as a grant of specific powers, and he wants each additional 
specific power (that is, every important piece of new social legis- 
lation) to run the gantlet of a two-thirds vote of Congress and a 
1 luce-quarters vote of the states. This would be minority rule with 
i vengeance. And it is a tribute to Mr. Lippmann’s intellectual 
ithleticism that he can glorify minority rule in the name of de- 
mocracy. 

1937 
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Thurman Arnold 


Capitalism as Magic 

W e are a perverse lot. Thurman Arnold has written a wiiiv 
learned book , 1 full of principles and examples, to prove Ini 
all time that learned books full of principles and example, 
are feckless and insubstantial things— mere symbols to median 
between our lingering illusions and the advancing world of realm 
And having been told that learning and theorizing are so much eye 
wash, we flock in hordes to buy and devour this particular offering, 
This is Mr. Arnold’s second book, his first, The Symbols of Gov 
ernment, having had little more than a succes d’estime. He pursues 
pretty much the same theme in both books, for Mr. Arnold is a 
tenacious sort of fellow who has got hold of some ideas that are got >< I 
things; and with these ideas he has been poking about, like ,i 
photographer with a good camera and a remarkably fresh eye, in .til 
sorts of corners and emerging with pictures of men, their minds, 
and their society that have been shot from startling angles. 

It is rather characteristic of the book that one’s first impulse is 
not to tell what it says, but to give examples. The book is molecul.u 
It mounts up by aggregation, like Burton’s Thousand and On, 
Nights , rather than by systematic exposition, like John Stuart Mill's 
Principles of Logic. The beautiful thing about it is that the aut hot 
has violated every rule on how to write a treatise — which may at 
count for his brilliant achievement. I nominate him for whatevci 
pi ize, fiom the Pulitzer up, is awarded to the man who best su< 
ceeds in being the enfant terrible of his craft and in standing out 
world on its head. 

1 he total effect is joyous. To give a connected account of the 
theme of the book would be, therefore, like giving a solemn ,<•,><,, , 

i The loll, I, nr o / Capitalism. New Haven. Vale University I'rrss, 
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"ii .1 gay and buoyant Mardi Gras one has just come away from. It 
11 not so much what happened that counts as the general spirit of 
1 hr iliing. Everyone was dressed in costume, and there was a lot of 
matching off of false faces, and Dorothy Thompson and Westbrook 
IV ;lcr and Walter Lippmann looked rather sheepish when theirs 
une torn off, but no one could feel upset about it because eventu- 
ally it happened to everyone. The place was a veritable shambles 
before you got through, with punctured windbags going off every- 
where and shirt-stuffing lying about inches thick. 

lint there is far more in the book than wit and paradox and 
h onoclasm. There is a heroic attempt to see our economic system 
Hid our ideas about it in anthropological terms. Mr. Arnold adopts 
what Kroeber has called the “anthropological attitude” toward our 
nu n cidture. He watches us much as an ethnologist might watch a 
i rmnonial dance among the Hopi Indians, with the same detach- 
ment and lively curiosity. His basic thesis is that the “society” we 
live in is actually a whole set of smaller social organizations within 
huger social organizations, like boxes within boxes — family, club, 
« I lurch, business firm, university, government; that these organi- 
/.»i ions have in common certain creeds, rituals, and mythology; that 
the so-called “sound thinking” of law and economics and political 
theory is in itself so much folklore, used in order to give the mem- 
I >ris of the tribe a sense of tribal unity; that in expounding this 
lot k lore the high priests of scholarship and opinion in university 
.ind editorial room start with pictures of the world, already formed 
in their heads, which obscure their vision of the things they are 
hying to describe; that the result is that corporations are treated 
like glorified persons, the economic system as if it were an assem- 
blage of hucksters instead of an army of industrial organization, 
government as if it were the malignant monster which tribal tradi- 
111111 says will eventually destroy the tribe; that the real function of 
die folklore of capitalism is not realistic accuracy, but consolation 
buili to the thinker and the mass, and the shutting out of the un- 
pleasant things that the encroaching world of reality is always try- 
ing to force on our consciousness; that our thinkers — radical, 
bbei a I, and conservative alike — are so obsessed with the ceremonial 
• •I logical consistency that they would rather be ineffective than 
billow the wrong ceremonial; that the best platform for an observer 
nl government and society is to see the whole thing as a dramatic 
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spectacle with a religious theme — a sort of miracle play, with op 
posing devils, angels, and gods; but that the art of political dynamn 
is secular and not theological, that it must deal not with logi<.i! 
systems and eternal verities but with functioning social organ i/.i 
tions which yield to the skilled compromiser far more than to tin 
scholar or the martyr. 

As I reread this summary I know that I have not done the bool 
justice. I shall attempt a very different sort of summary on anothn 
occasion, 2 for Arnold’s mind is so supple, so full of all sorts ol 
marginal meanings, that you cannot make your full reckoning with 
it at once. He has been given some pretty lavish praise in the i<* 
views, Fred Rodell comparing him with Karl Marx — to Mai x s 
disadvantage; Alfred Bingham saying that the book will rank with 
Darwin’s Origin of Species in the history of human thought; Stuai 1 
Chase seeing him as the new Machiavelli of our age; and Ralph 
Thompson calling the book the most penetrating political study in 
America since Thorstein Veblen’s Theory of the Leisure Class in 
1899. I think I see what they are driving at, but those are larg< 
orders. Mr. Arnold does not pretend to be, like Machiavelli, Mai 
and Veblen, a system-builder, an articulator of a new world con 
sciousness. But his book is one of the most hopeful signs I have seen 
in some years of the vitality of American social thought. 

That vitality has stemmed from the very thing that Mr. Arnold 
says the universities are not doing — the transcending of the bound 
aries between social disciplines. In fact Veblen’s importance, loity 
years ago, was that he broke down the fences between economic v 
politics, anthropology, psychology, and law. Arnold himself is, .1 
the reviewers say, “a phenomenon” — a Wyoming lawyer, forma ly 
Mayor of Laramie, Dean of West Virginia Law School, now tcac h 
ing law at Yale, a man who has brought some of the Wyoming hoi si 
sense into the pomposities of the academic disciplines. But tli.u 
'‘phenomenon” cannot be understood unless we remember that 
Mr. Arnold is part of a whole movement of thought that has been 
indigenous to America — the “realist” school in law, the “insliiu 
tionalist” school in economics and social theory, the “psychologic ,d 
school in politics. What he has done has been to set down (lie in 


2 This was wril ten, and is jn inlcd below: “The Shadow Woi Id ol Thin man Ai nold 
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sights of those schools, along with his own wit and sense of paradox, 
m the most sustained study of existing ways of thought that we 
have had in the post-depression years, of whose disillusionments it 
is to some extent a product. 

Its weaknesses, like its strength, flow from the weaknesses of the 
institutionalist, realist, psychological schools. It is basically anti- 
rational, anti-intellectual, atomistic; it takes what is at best a meta- 
phor — that society is a drama or a battle — and extends it until it 
becomes the basic method of analysis; it fails to see that the enor- 
mous strides that men have made since their beginnings have been 
clue to the rational thinking about themselves and their world 
which is science, technology, social science; it concentrates on the 
words and ideas that we use, while in the tensions of our day we 
have a more dire need of understanding the economic realities. No- 
where does Mr. Arnold differentiate between the levels of sym- 
bolism — between the symbols that are mere abbreviations and those 
that are powerfully evocative ways of thought hard to displace. No- 
where does he distinguish between the over-rational symbols of law 
and economics and the too little rational symbols of popular opin- 
ion. Nowhere does he set the folklore that challenges the status quo 
against the folklore that hems it in and defends it — both systems of 
folklore, but how different in their class base, how vastly different 
in (he resources of social power that are brought to their support! 
And nowhere, finally, does he make us understand that the battle 
ol 1 he symbols is not a bloodless battle of categories, and that history 
will be decided not by symbols alone but by the strength of what 
(hey stand for. 

I have no objection to brilliant talk about capitalism as magic, 
ind I get a lot of fun out of it. But I want more light on how capi- 
talism works or doesn’t work, and how to control it or displace it. 
I he emphasis of the recent stream of books on the tyranny of words 
.md (he folklore of ideas is a healthy emphasis. We need to sharpen 
<m 1 tools. But the basic jobs still remain. 


1938 


The Shadow World of Thurman Arnold, 


I. Literary Anthropologist 

T hurman Arnold’s Folklore of Capitalism has received m » 
much acclaim that the task of criticism is no longer to recoin 
mend it for its wit and novelty , 3 but to probe its weakness .1 
well as its strength, and seek to place it in American social though! 
It has been compared, with reviewers’ exuberance, to the great om 
of the earth — to Machiavelli, Darwin, Marx, Bentham, Veblen. h 
has also been dismissed, typically by Mr. Henry Hazlitt in the New 
York Times , as a set of bad jokes on capitalism or (what is evideni l> 
even worse) an apologia for the New Deal. Clearly it is none of ilu • 
things, nor even what the author himself would have us believe i 
detached and impersonal dissection of capitalism. It is a spiriied 
foray into our current ways of thinking, written with wit and ;i< u 
men, and containing a social philosophy which the reader will dr. 
cover if he doesn’t get too distracted by all the signs labeled “Laboi .1 
tory” with which the author has cluttered up the place. 

I am frankly skeptical when people working on the study < >1 
societies begin arming themselves with scalpels, slide-rules, and 
test-tubes. For they are promising more than they can possibly In! 
fill. The protestations of complete objectivity that we have been 
hearing from students of society in the past quarter-century haw 
taken on a religious note. That is why I feel disturbed when I find a 
sensible a person as Thurman Arnold talking in terms of the laboi .1 
tory and the dissecting room, and making them — in his read ion 
against “ideals” and “inspirational philosophies” — his prolccim 
symbols. I suspect that Arnold assumes his attitude of “detachmcui 
mainly as a literary device. For he must know that the realm ol s« » 
ciety cannot be charted with the inhuman precision that we appl\ 
to physics or chemistry or astronomy. It is capable at best only <»! 
the sort of scientific humanism that is involved in clear tluukm 
and factual knowledge, such as Lancelot Hogben has recently < ailed 
for in his Retreat from Reason. 

It is as a prelude to such a scientific humanism that Arnold s I >< »< •! 


8 This I have already clone; sec* above, "Capitalism ;is 
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h < liiefiy valuable. It belongs in the category of corrosive books, 
uliich eat away the past complacencies without whose removal 
hi 1 m e constructions are impossible. It is in that sense part of a pre- 
n volutionary era. For the significant literature in a time of social 
n usion such as ours falls into three categories. One is the literature 
"I social protest. The second is the literature of salvation, of “the 

iy out,” ranging from the great revolutionary proposals, through 
ingenious devisings, to messianic or merely crotchety schemes. The 
dm d is the literature of corrosive “detachment,” whether critically 

templative or satiric. And it is of this third category that I want 

lo speak. 

I is habitat — like that of its dry-as-dust brother, “sound” orthodox 
1 In Might — is often the university, but more often the modest quar- 
n is of the free-lance writer. But in either case its habits are prowl- 
m * .uid destructive. It is given to preying on the substantial citizenry 

• •I l he intellectual world, counting everything fair game that is 
mug, stuffy, traditional, obese. The writers in this category do not 
> Imlly escape the contagion of protest or salvation, since the one is 
needed as an impulsion to analysis and the second is the inescapable 

* quel of it. Yet their weight is not thrown on these. Their thrust 
h .1 1 ways at the underlying assumptions of a social order — question- 
in assaying, mocking if the mood to mock is on them, but always 
undercutting the accepted first principles and taboos of their so- 
» “ iy. They are the sappers and miners of a social order; dangerous 
mm because they belong to the breed of anthropologists, and 
mi In opologists are always more dangerous when they study their 
"\vn culture than when they dose themselves with quinine and deck 
dicmsclves out in mosquito netting to study a savage culture. If the 
mi In opologists who study primitive tribes are the forerunners of 
missionaries and traders, those who turn to their own cultures are 
die lorcrunners of revolutionists. 

I have only to mention a few names and books of the past to con- 
'•■y 1 he importance of this sort of writer, whom I should call a 
binary anthropologist. Think of Swift’s Gulliver's Travels , of Vol- 
i hit's Dictionnaire Philo so phi que , of Montesquieu’s Lettres Per - 
mas, of Nietzsche’s Jenseits von Gut und Bose, of Sorel’s Reflexions 
>n la Violence, of Vcblcn’s Theory of the Leisure Class. What all 
I 1 hem have in common is a capacity, through a heroic effort of the 
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imagination, to stand aside from one’s own culture and examine n 
with a devastating effect. Their anthropological attitude is a lim 
ary, not a scientific device — but it is none the less effective. 

These books are epoch-making, as Arnold’s is unlikely to be, U 
cause it lacks both their clarity and their depth. But their mood i 
his mood, as it is also the mood of such contemporary books 
James Harvey Robinson’s Mind in the Making, William Roliilio 
Camera Obscura, Karl Mannheim’s Ideology and Utopia , tin 
Lynds’ two books on Middletown, Stuart Chase’s Tyranny m/ 
Words . All of them involve turning the searchlight on the bash 
institutions, premises, and attitudes of our own culture. And ii ■ 
with this company that Thurman Arnold belongs. He brings into 
their midst a verve, an exuberance, a sharpness of intuition, a In 
trionic capacity that give him a quality of distinctiveness even win n 
his ideas are not markedly different from the rest. 

II. By Way of Summary 

I want to set down what I take to be the argument of Arnold . 
essay in the anthropology of our contemporary attitudes. It is not 
logically presented. It grows not by a sequence of syllogism 
but by an aggregation of examples. Yet some of the reviewer, 
in emphasizing its chaos, have done less than justice to a ceii.un 
structure it possesses. As I read it, it falls into four parts. The In m 
(C hapters 1 and 2) is an introductory statement of the author’s ap 
proach; the second (Chapters 3-7) discusses the prevailing acadcim. 
folklore in economics, and contrasts "polar” thinking with that nl 
the "fact-minded observer”; the third, the heart of the book (( iliap 
ters 8-12), discusses in concrete terms five phases of our econnim* 
and legal folklore, being principally popular opinion about coi p«» 
rations and the government; the fourth (Chapters 13 and 14) repic 
sents a bold attempt on the author’s part to outline his own “pi im 1 
pies of political dynamics.” 

From all these one can extract a certain point of view aboui *><» 
ciety. In trying to set it down, I shall incur the risk of setting down 
not only what I have read in Arnold but also what I have read mm 
him. But since much of the effectiveness of the book lies in its m.u 
ginal suggestiveness, the risk is worth taking. 

Arnold considers most social thinking, along with much of s <>< 1 d 
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m livity, as ritualistic. Its function, that is to say, is not that of the 
l.d juratory but that of the theater, not description but consolation. 
\i uold implies — although it would be better if he said it clearly — 
that most of us dare not face the Medusa-head of social reality: it 
would turn us to stone. Nevertheless, there is in us somewhere a 
di ive to make sense of our experience, even though that experience 
i% a welter of nonsense. And because, along with all the irrational 
impulses on which our behavior is actually based, we have this de- 
ne for making rational order out of our chaos, we build elaborate 
.11 uctures of rationalization that we call legal and economic think- 
ing. These structures are our ideals, our folklore. They are called 
Round thinking.” They are cast in an abstract form by our uni- 
versity professors; they find their way into current popular thinking 
n unanalyzed assumptions, through the ministrations of colum- 
m sis, editors, and professional oracles. What these two groups, aca- 
demic and non-academic alike, have in common is that they are the 
high priests, the shamans, the ritual-makers of the tribe — the 
l.tshioners of the tribal folklore. This folklore, or ritual, finds its 
way down from the basic social organization of government and 
business, into the whole set of institutions and social organizations 
in which we live — the family, the church, the club, the school — so 
1I1, it ihey all take on the same symbolism and the same pattern of 
vmind ideas.” 

I he function of folklore is, for the individual, consolation: to be 
*1 mred against the advancing tides of reality by ideals one may cling 
in For the group as a whole it is social cohesion and a sense of unity. 
Hut actually there is no correspondence between the ideal formu- 
I uions and the actual practices in business — no correspondence, 
1I1. 1 1 is, between the folklore of capitalism and capitalism itself. Our 
I • » I k lore is a body of slogans and symbols intended as a form of social 
1 In 1 apy. They are healing and consoling to us, because it would be 
intolerable to all our impulses and traditions to allow the practices 

• *l capitalism to continue if we understood their naked meaning, 
'in we interpose between ourselves and the real world certain "little 
pi« lines” (what ingenuous effectiveness in that adjective!) of the 
wot Id, in the form of ideas and ideals — neat, tidy, trim, and simply 
u«»i ii iic. All of us have our varying sets of pictures, and the differ- 

• in <• between liberal, reac tionary, and radical is the difference be- 
iw< < n the pictures that obscure their vision of reality. But all the 
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pictures are neat, and all of them posit a “thinking man” win* * 
far less irrational than men actually are and who will soiucIhm 
make a deliberate choice between systems of social organization 
Having come to reality with our pictures, we come away .1 im 
with them and nothing else. We have not seen anything because n « 
have rejected everything in the real world that did not conform i- 
our pictures. The result is that we see the economic system, wlm I. 
actually operates as a far-flung army of industrial organization 
penetrating and occupying every nook of our lives, as an assem hi. i 
of hucksters in the marketplace of an economy of petty trade. \\ * 
see the huge corporations, which dominate our lives, as pci son 
whose privileged position must be protected by the courts again i 
government and labor, much as might the civil liberties of an irnli 
vidual. Where the landscape is filled with looming monopolies 
growing out of the compulsives of the new technology, we talk <*l 
enforcing the anti-trust laws, and we content ourselves with sm I* 
talk because it will not interfere with the onward thrust <>l the 
monopolies. When the government seeks to recognize the com 
pulsives of technology, and supply the people with light, with 
power, with housing, with credit, we cry out that this is tyrant i> 
The reason is that we associate the government with the symbol o( 
taxation, and what we pay as consumers for its services seems ion 
in the nature of forced contributions. But when the corporal mn 
extract the same levies from us — or even more — in the form <>l in 
flated prices for their products, we do not think of it as taxation ; w * 
think of ourselves as protected by an automatic price mechanr.in 
even where it does not exist. And when the inefficiency and dq >i < « l.» 
tions of the big corporation have gone too far, and it breaks don n 
under its own weight, our folklore helps it rebuild itself. We < mi 
struct a ritual of corporate reorganization, as highly stylized > , 

Chinese play — a mysterious texture of law and economics, wlm li • 
used as a screen behind which debts are written off, shrewd hm , 
trading goes on, and all sorts of financial juggling are accomplish! « I 
And when this vicarious atonement for past sins has been com pi i. I 
with, the corporation is ready to proceed with further depred.il ion 
— that is, with business as usual. 

Thus does the shadow world of symbols mediate between um 
lingering illusions and the advancing world of reality. Arnold . 
the whole process of government and society as a dramatic spec ta* I* 


THURMAN ARNOLD 


203 

with a religious theme — a miracle play with devils, angels, and gods. 
I le has a healthy contempt for all professional spokesmen, especially 
die liberals. They are so influenced by a worship of the proper in- 
tellectual ceremonial that they are like the king of France whom 
Veblen describes in The Theory of the Leisure Class: the king was 
binned to death because the proper functionary was lacking to 
move him from the fire. But, Arnold concludes, there is an art of 
political dynamics which deals with organization while it takes ac- 
miint of ceremonial. Its prime purpose is not the construction of 
logical systems but the building of effective social organizations. 
\nd for that task one must have not the weaver of eternal verities 
hut the skilled and slightly cynical compromiser. 

III. The Heaven of Realism 

Arnold has put his own personal stamp on his book. He has 
w 1 it ten it with such vividness that no one who writes either of capi- 
u I ism or of symbolism from now on will write the same for the fact 
that this book has been written. In an age of timidity, he dares to 
he himself. His flashes of wit and paradox are being worn thin as 
1 hey pass current in dinner-table conversation among the intellec- 
tual elite. When that happens to a book, its real meaning is likely 
to be narrowed down to a particular angle of refraction that has 

• aught the popular eye. This chances to be the joyousness with 
which Arnold deflates the current gasbags, and the abandon with 
which he lays about with his cudgel thwackingly and resoundingly. 

Yet no man spins a book purely out of his own innards. If this one 
in important, it is because it comes out of the main streams of Ameri- 

• m 1 bought today. And, as with most books that achieve popularity, 
us deeper appeal lies not in its originality but in the sharpness with 
w hit h it says what others have been trying to say for some time, and 
Nvh.it they have therefore prepared us to listen to. A popular writer 
in one who passes with flair and resplendence along a way already 
hr, 1 1 ei 1 out for him, while an original writer must too often prepare 
die mad along which he will eventually be met. 

Vrnold stands at the crossing of four strains in our thoughts, all 

• •I 1 hem characteristically American: first, “common-sense” realism; 

• < ond, psychologism as applied to political man, with its overtones 

• »l uni rationalism and anti intellect ualism; third, institutionalism 
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in economics and social theory; fourth, middle-class radicalism m 
program and tactics. I want to consider each of these in the section 
that follow. 

It is the realist’s boast and fond dream that he is, in William 
James’s phrase, tough-minded rather than tender-minded. Then 
are few contemporaries that exceed Arnold in striving for to 1 1 • I . 
ness. And this takes most characteristically the form of an aim 
conceptualism. I have said elsewhere 4 that he observes our sex ml 
attitudes with the detachment and lively curiosity of an ethnolo n 1 
watching a ceremonial dance among the Hopi Indians. This 1 
undoubtedly the effect he intends. But on reflection I waul m 
qualify the comparison. For Arnold has more at stake in his obsei \ .1 
tions than the ethnologist has. There is an animus with which In 
starts — an animus against all intellectual constructs and a contcni|>i 
for the virtues of logical consistency, an animus which does mm h 
to give his writing its quality of irony and irreverence. He is alw.iy. 
concerned with the illogic of logical thinking, the unreality of ,il> 
stract principles, the futility of intellectual system-building. 

As I understand it, this is one of the oldest and newest themes in 
the history of thought. For all the fervor with which Arnold elm Ik 
his assaults, there have been Prometheans before who have raged 
against the vested interests of the reigning intellectual divinin- 
He has chosen to tackle one of the most persistent problems in 1 In 
realm of thinking — the problem of illusion and reality, of certii ml« 
in our minds and change in the world outside of them, of iim I 
lectual structures and functioning social organizations, of Inn 
archies of moral values and the twisting, elusive thing that we < .ill 
social fact — in short, of the reality of the world and our apprcln 11 
sion of it. 

I suspect that Arnold will not enjoy my saying that the question 
he is absorbed with was once the deep concern of the mcdiev.il 
Schoolmen. It furnished the core of the struggle between the U < .1 1 
ists and the Nominalists, and was the essence of the “battle <>l ih< 
universals.” For the medievals too were concerned with the qm 
tion whether the concepts that we use for the generalizations in nm 
thinking are only convenient and fictitious labels, or whelhei tin 
have a real existence apart from the particulars in which they .ip 


* See above, “Capitalism as Magic.” 
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peal . I need scarcely add that the Nominalists in the Middle Ages 
look the position that Arnold and the realists take today, and that 
tins position distressed Church and State no end. For it robbed both 
nl them of their most secure claim to allegiance — their claim to a 

• milinuous and universal existence. It reduced Church and State 
n» mere bundles of human beings, building institutions useful for 
die purposes of the day, but giving way to other institutions when 
dieir utility was ended. And the authoritarians of the day sought to 
demolish this heresy, much as the Hutchinses and Adlers at Chicago 
iim lay- — Realists in the medieval sense — regard the heresies of Thur- 
n i.m Arnold as dangerous . 5 

I have gone to some length to point this out because I believe in 
dir continuity of Western culture, and I feel it is a mistake to sep- 
11 .iic ourselves too sharply from our past. We shall never escape the 
lm of having to deal with age-old problems, and our only hope is to 
dc.i I with them in a fresh way. But I fear that many of Arnold’s suc- 
1 * * ’^es in demolishing concepts are set-ups, achieved by premising 
dir hollowness of all concepts. We make a drastic error if, in fight- 
ing certain over-artificial intellectual concepts, we forget that we 

• in light them only with other intellectual concepts, not with bare 
knuckles and mother wit. 

Arnold has done an exhilarating job in knocking the stuffing out 
«»l .ill sorts of sawdust-laden minds. For that, all honor to him. But 
Im is doing us a disservice by his fierce atomism — by implying, as 
Ins book seems to, that all rational and conceptual thinking neces- 
n ily ( (insists of sawdust, or even that its main effect is to hamper 
•Mi.d constructions. For he must know what immense new con- 
ni m l ions of the Western world stem directly from the rational 
*v*tcms of the English seventeenth-century political theorists and 
1 hr French eighteenth-century philosophes. He must know that the 
nr\v social organizations of the fascist states — whatever we may 
dunk ol them — derive largely from the writings of Nietzsche, Berg- 
»n. Spongier, Sorel, and Houston Stewart Chamberlain, and that 
l In lor s foreign policy, step by step, may be found charted out in 
dir pages of Mein Karnpf. He must know that the social construc- 


* |»>lin Chamberlain reports that Hutchins remarked to him: “Yes, Thurman 
\mimM is unique. So is a raldesnake unique.” I fear that in both cases he was doing 
>>* uijustue to his own Realist medieval doctrine. See Chamberlain, “The Folklore 

• l It rvlrwei s," Satin day Itnncw of / ileralurc , March 12, 
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tions of the future cannot help owing a great deal to the logic il 
system-building of Marx and Engels. Actually Arnold disproves In 
own thesis. For after a scathing attack on “abstract ideals” ;m<l 
logical systems, he devotes his last two chapters to “the social phi 
losophy of tomorrow” and “some principles of political dynamic s 
Clearly the other fellow’s “abstract ideals” become one’s own 
“principles of political dynamics.” 

Along with a fierce atomism, there is in Arnold a fierce pragm.i 
tism. He wants to know what things work or fail to work in sociei v 
why certain programs succeed while others fail, what stands in iln 
way between social thinking and social effectiveness, what are (In 
rules of action for the men and groups who win out in the fine < 
struggle for a place in the sun. He is not content with thresh in- 
over the dry straw of other men’s intellectual disputes. His com c i n 
is with what works as against what is only logically consistent i 
concern possible only in an age in which the rational technology <>l 
industry has yielded place to the manipulations of corporate final k < 
the propaganda machines of nations in mortal combat, the pow< i 
diplomacy of fascist adventurers. And I suspect that in this con 
tempt for the geometry of reason and in his fervor for the insti u 
mentalisms of the contemporary world, Arnold is not merely <\ 
pressing some personal experience of disillusionment. He sums <i|> 
tragically the consciousness of a generation which thinks that tin 
social good which it has failed to achieve by rational effort can l>< 
won by being fragmentized and pursued with a desperate mi 
mediacy. 

I think I can understand Arnold and sympathize with his animir. 
because I belong to the same desperate generation. Neverthele ss I 
cannot find any comfort in a heaven of realism from which, bccam.i 
concepts have grown old and stuffy or been captured by the cm m\ 
we would eject all concepts — even those that are necessary to de l < ii 
the enemy or give meaning to life. I know that Arnold will say h 
this point that the terms “enemy,” “meaning,” betray me, for 1 1 m \ 
are in his terminology “polar words” and as such have no pla< cm 
the vocabulary of the “fact-minded observer.” But one of the reveal 
ing things about his book is this very insistence not only on dr. 
tinguishing between obseivation and value-judgments, but on < 
eluding all values from his system. What would be left il In 
succeeded in doing this — whic h, of course, he' does not -would b< 
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1 chaos of atomistic “facts,” unrelated and meaningless, powerless 
even to cluster themselves into those “principles of political dy- 
namics” upon which Arnold is finally thrust back. Like Satan who 

< a t ried Hell with him wherever he went, Arnold cannot escape the 
abstraction. The “fact-minded observer” is himself an “abstract 
ideal,” “a polar word,” a fictitious refuge from Arnold’s own pas- 
sionate fear of values. So also is his other favorite, the “organizing 
man.” By the realism which refuses to face the need for abstractions, 
\ 1 nold succeeds only in admitting them by inadvertence and thus 
becomes the more readily their victim. 

My guess is that Arnold’s fierceness against concepts comes chiefly 
horn his training in law. It is in law that concepts, long after their 
vitality is gone, linger on as fictions and rituals. And it has become 
the tradition of the school of legal realists to aim their sharpest 
l.ivelin thrusts against the rituals and formalizations of the Jaw. The 
tea list believes that there is something more “real” than these 
1 duals, and he goes off in pursuit of that something. The interest- 
ing thing about Arnold, on the contrary, is that he finds the real 
meaning and force in the law exactly in the ritual itself. For he sees 
that the ritual holds a subjective sway over men’s minds, largely 
br< a use of its correspondence with their desire for the dramatic and 
the symbolic. I think it may be said that the school of legal realism 
lias two divisions. Both start with the discrepancies between our 
pictures of the law (“the law in books,” etc.) and the law as it is 
1 the law in action”). But one branches off to concentrate on ex- 
amining the latter, while the second, including Arnold — through 
the fascination that symbols hold for him — is mainly interested in 
the former. 

I ,ct us follow him into his world of symbols and myths. For if 
1 line is anything to bolster his uncompromising realism, we must 

< < k it in the picture he draws of psychological chaos in human be- 
fiigs. 

IV. The Dance of the Symbols 

I have dealt in the last section with the over-rationality (in Ar- 
m fid s scheme) of legal ritual and other symbolic constructs. I want 
in <l< a I now with the under-rationality, or irrationality, of the minds 
• •ii which those symbols impinge. Arnold has been deeply affected 
by the psychologism of modern thought. He learned much from 
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contact with the restless and pioneering mind of Edward S. Rohm 
son, with whom he collaborated in a seminar on law and psych< >l< > 
But his handling of the psychological schools is still that of the In j! 
liant amateur. One finds in the present book a measure of beh;i\ i« - 
ism, a dash of Gestaltism , a bowing acquaintance with the cxp< i * 
mental techniques, a large admixture of psychoanalysis and psv< In 
atry of various brands, and a liberal dose of the social psychology . >i 
crowds. The result is a generous eclecticism which, while it in.iv I- 
wilder or even appall the reader, produces at least an intense mi<l 
lectual ferment. 

What these various psychologies finally boil down to as a rcsidm 
is the complete and utter irrationalism of man as a political auini.il 
Just as he has a dislike for concepts, so Arnold has a distrust ol i < * 
son. The “reasonable man” or the “thinking man” is one <>l ln« 
dearest objects of ridicule. Through the entire book Arnold pai i<!< * 
man as exactly the opposite — incapable of grasping more than i In 
stereotypes of politics, hungry for drama and display, ridden b 
myths which he is incapable of examining in any critical fash inn 
narcissist in his desire to dress himself up in various roles am I 
parade through his own imagination, incapable of creating cm < | < 
through great leaders and organizers, herdlike in followin'* tin 
leader’s aim and the mass emotion. I do not believe I have <i\n 
drawn the picture, which I have had to piece together from vai imn 
parts of the book. 

Clearly such a psychological conception is a sharp instrument I-m 
puncturing many pretensions, effective in probing for obs< ni< 
motivations and for uncovering hidden ideologies. Arnold m«i 
politics, in a sense, as a histrionic release from the intolerable Imi 
den of having to live and think like rational creatures on the Imi 
of an irrational psychic endowment. It is this fault-line between 
the pretensions of rationality and the facts of irrationality th;ii d<», 
much to give the book what elements it possesses of high farce. I » •• 
in the most serious sense, such a confronting of discrepancies is .m 
exploration of the comic. What a Teutonic scholar such as M inn 
heim 6 does in a lumbering way to uncover and lay bare the tin tea 
of impulse and interest behind the formal edifices of reasomn 
Arnold accomplishes with wit and esprit, if with a good deal l< 


ft Mannheim, Ideology mid Utopia (i <)<)(>). 
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•I method. What the Marxians do to economic interests on the as- 
mnplion that man is a rational animal, Arnold does to the Marx- 
« mis and other system-builders on the assumption that man is quite 
‘national. And as for the unveiling of the hypocrisies, the blind 
Minlessness, the feckless shams of business practices, no one since 
\ 1 1 >len has done it with so savage a gusto or so devastating an effect. 

but granted these rich values, Arnold’s method and conception 
have (heir grave limitations. The first lies in the use of the symbolic 
msi 1 ument itself. Arnold fails to differentiate between the levels of 
) m holism. There are symbols that are merely abbreviations, with- 
out which life would grow too complex for survival. There are also 
mm hols that are short-cuts to emotion, ways of revealing or ob- 
• in ing the meaning of society. There are symbols by which some 
nu ll achieve and maintain a hold over the rest of mankind. There 
nr linally, as Arnold might have learned from Whitehead , 7 whole 
> mbol-clusters that are evocative ways of thought and patterns of 
lib Man as we find him is irrational enough; but Arnold adds to 
(bis ir rationality by attributing the distorting effects of symbolism 

• ven to the situations where symbols alone give life meaning and 
%v lie* i c* they clear the path for, instead of blocking, social construc- 
Mmi. lie lumps all the symbolisms of men’s actions together, with- 
in getting at the purposes of those actions, without getting at the 

f'M whats? An irrational symbol for one purpose may be a perfectly 

• alional symbol for another. It is Arnold’s incapacity to say for 

to his symbols that is at the root of much of the book’s con- 
fusion. When you see everything as undifferentiated symbols, then 
die symbol ceases to have meaning, but takes its place only as a 

• -useless particle in a mad dance. 

I he second difficulty, however, lies in the anti-intellectualism 
Mid anti-rationalism toward which Arnold’s position inclines him. 

I say “inclines,” because Arnold may well answer that he is not 
unessarily anti-anything, whether rationalism or irrationalism — 
d» M lu* is merely describing men as irrational. That is strictly true. 

\ * t with only a limited number of conceptions of man’s rationality 
o n la hie, the one you choose for describing the world is also the 
"iir you use for evaluating it. And Arnold is throughout the book 
1 1 .tying his scheme of valuation. He depicts thinkers as stumbling 


’ Wliltrlioul, Symbolism: Its Meaning and Effect , 196. 


210 


A GALLERY OF AMERICANS 


along ineffectually while the decisions of the world are left to m< 1 ' 
of little logic and ruthless purpose. The intellectual, in the bool i 
always flouted in favor of the hard-boiled practical politician aini 
the organizing genius. Arnold displays a faith in the latter alm< 
akin to the sentiment the eighteenth century felt for the “imlil. 
savage/’ And as a corollary to the esteem he feels for the big don 
and the leaning toward the great-man conception of the histoi i< .1 
process, there is a tendency toward anti-massism in the book. Ain 
expanding on the irrational blunderings, hypocrisies, slavish m ■ 

of most men, Arnold singles out as the agents of social construe 

“men without moral illusion who are able to create great org.nn 
zations through the sheer use of power.” He has in mind, in iln 
context and others, men such as Hitler, Mussolini, Stalin, Heim 
Ford, John D. Rockefeller, John L. Lewis. 

Arnold is motivated, I suspect, by a reaction against the cent in ie 
of reason, much like his animus against abstract ideals. He is do 
illusioned about them. If one understands that disillusionment <>ih 
understands also the climate of opinion in which the luxini.nH 
growths of recent irrational philosophies have sprung up and in- 
quest of symbols has flourished. Take a generation which inn 1 
lectually spans the post-war and post-depression periods, both ni 
them filled with hypocrisies which have made the most sign i In hh 
American expressions of our time “Oh, yeah?” and “It s a rat I < t 
What such a generation tends to develop is not so much a phil<* 
phy as a reaction against the intolerable humiliation of having be < • 
“let down.” Out of this comes the impulse toward “debunkin 
— the inevitable sequel of a sharp disenchantment with once < lm 
ished values. The most important influences in the thinking ol tin 
generation have been the experience with war propaganda and 1 1 
study of the techniques that the fascist and communist move nn m 
have used in manipulating the effective symbols for mass pci mm 
sion, both separately and in their mutual conflict. I he elicit • ■' 
these influences on our political and psychological thinking • «•- 
scarcely be overestimated. They are comparable to the dim < ' 
capitalist collapse upon our economic thinking. 

Given this climate of opinion, it explains but does not valid. li- 
the anti-rationalism of Arnold. For in his reaction against the « « • 
turies of the great hope, he fails to see the strides that men h « 
made through their tireless pci lection ol what little wit natme Im 
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I veil them. Despite his exaggerated use of the symbolism of the 
laboratory in his own behalf, Arnold is very grudging toward 
« mice. He fails to see that men have moved forward through the 

i iiional thinking about themselves and their world which is science, 
tn Imology, social science. While science may be a symbol, it is also 
tin objective fact in human history. And unless men can learn how 
m use this symbol, or fact, for new social constructions and for the 

i cat ion of new symbolisms, they may well end up not in the rela- 

ii vr decency that Arnold in his final chapters foresees for them, but 
hi < omplete barbarism. 

I here is a curious blindness in the book with respect to the po- 
ll niial value of revolutionary and reconstructive symbolism. Ar- 
nold does not distinguish between the folklore that challenges the 
hit us quo and the folklore that hems in and defends it. The only 
merging philosophies that he alludes to are those of the New Deal 
Hid i he nationalist dictatorships, but they are all lumped in their 
in atment with the philosophy of present-day capitalism. Yet the 

• evolutionary philosophies are completely different in their class 
i Mir, their purposes, the resources of social power they bring to 
dm i support. 

V. Institutions and Lag 

There can be no analysis of folklore without an analysis of the 
h i.d structures from which it grows, no theory of capitalism with- 
in .i theory of institutions. In his discussion of capitalism, Arnold 
inflows in general the lead of the institutional economists. Among 
flu in he seems to have been most deeply influenced by Thorstein 
\ i bleu, Walton Hamilton, and A. A. Berle and Gardiner Means. 
1 1 is not surprising that he should cultivate their company, for the 
.nice of institutional economics is revolt against the too austere 
uni abstract formulations of the classical old masters. And in its 

• • \ uli, it succeeds also in breaking down economics itself as a cate- 

ay so that it becomes merely the most significant point at which 
i hv, < ustom, technology, psychology, and property relations meet 

Hid ( IOSS. 

Iii such an economics, Thurman Arnold is clearly as happy as a 
i a ole vssorial cow that has kicked down the fences and found succu- 
ui pastures to roam in. It is where law meets economics, rather 

• li in where law meets psychology or metaphysics, that Arnold finds 
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the best grazing and the greatest felicity. His most masterly c Ii.ij.i . 
is easily, and by a quite general accord, the one on “The Riliul i 
Corporate Reorganization.” Those on taxation and the ami im 
laws are runners-up in interest. He is at his best when he is dr.ilm 
with operative legal and economic techniques, and never so c!h 
tive as when the ostensible purpose of the techniques is far reim >\ < - 1 
from their actual function. 

For Arnold’s most fruitful thinking is based on the lag. Thai i 
one reason among many good ones why he will never be a Mai \i,m 
For Marxian social thought is built on the conditioning relation 
ships between the several parts of a hierarchy — between tlu* mm 
terial base, the class structure, the secondary social structures, i h< 
idea systems of a society — and on the laws of movement and c h in 
from one hierarchy to another in time. Institutional though i, <••» 
the other hand, is built on the distances or lags between the vai hmh 
elements in a social complex. And Arnold glories in the lag. Ih 
approaches a problem at the point where he can find the most si i il 
ing discrepancy between the going technology and the pace <>l m 
dustrial change on the one hand, and, on the other, the legal i ii 11.1U 
and popular symbols through or despite which the technolog \ m 
finally translated into consumable goods. What interests him. m 

short, is the distance that separates economic reality from econo 

and legal opinion and emotion. That distance is spanned by ih< 
folklore of a culture. 

But more than with the lag itself, Arnold is concerned with ih* 
mechanism by which men are kept more or less unconscious <>l n 
existence, and the mechanism by which the fact of the lag faciliuii * 
a rough adjustment to an imperfect world. Let me illustrair h\ 
Arnold’s chapter on the anti-trust laws. The economic real i i y is ih< 
large-scale industrial technique, demanding large-scale method . <•! 
distribution. The lag is the distance that separates such a tcclmiqn. 
and its demands from the prevailing economic opinion favoring i It. 
small productive unit and the competitive market. The met li.nn n» 
of the anti-trust laws, says Arnold, satisfies our ideal of the pi cm i \ .• 
tion of competition; at the same time it also satisfies the com pi i Ism ■» 
of the industrial techniques. It can do both by the fact of being <m 
the statute books and being the subject of a vigorous campaign. \< i 
remaining essentially unenforced because of the enormous dilh 
culty of enforcement and the clumsiness of the machinery. < >m 
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• msor is, so to speak, lulled into unawareness of the continued ex- 
l Hence of the lag; and under cover of that unawareness, business 
. in n prise is built up to monopoly form, and a rough adjustment 

0 made to the compulsives of the new techniques. 

Arnold’s theory is neat. But it has several difficulties. One is that 

1 here is nothing in it that indicates why the lag arises in the first 
(•lace. The second is, that it does not indicate why, having arisen, 
1 hr lag is maintained, and why it is not resolved. The third is that 
when the theorist turns actor the theory has to be tempered. 

Arnold does not explain why the lag arises, because his theory 
ilnrs not carry him beyond the recognition of a certain static quality 
in opinion which does not allow it to keep pace with the pace of 
o< 1,1 1 change. Yet the fact of the inertia of ideas is not enough, for 
Ideas do change — often at a revolutionary pace — when the con- 
diiions are right for change. What is needed in addition is a theory 

• •I vested interests and vested ideas, which puts a premium on con- 
loimity in thought even while it places a similar premium upon 
ulvance in technology. And once the lag arises, it is maintained for 
die same essential reason. It continues because the machinery of 
| »ol it ical power and the control over the channels for forming 
public opinion are in the hands of the group that wants monopoly 
and sees that it can best achieve it by maintaining the fiction of 
Himpetitive units in a petty economy. In short, the changes in 
1 1 1 Imology are not translated into corresponding changes in prop- 
« 1 ly relations or the relations of class power, i.e., not translated into 

• ni icsponding institutional change. 

I have said that when the theorist finally turns actor the theory 
Ii.is to be tempered. But that will best introduce another phase of 
\i Mold’s thought. 

VI. Tactic — for What? 

As I write (1938) the United States Senate, through a subcom- 

• n 1 1 lee of its Committee on the Judiciary, has just had a tussle with 
die meaning of Professor Arnold’s book and the validity of his 
ih inking. Book and author have come out the victors, but I ask 
mysell whether it is not a Pyrrhic victory. Arnold got the recom- 
111rnd.il ion confirming his appointment, but I am half inclined to 
die view that he left his theory behind on the field of battle. 

by one of (hose ironic twists of fate, Arnold was nominated to be 
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Assistant Attorney General in charge of anti-trust law enfor< < m- - 
to succeed Robert H. Jackson . 8 With a coolness that does jusi i« ■ 
his courage, he accepted the nomination, and faced Senator llm 
whom he had in his book called (in effect) the high priest <>! h 
folklore of the anti-trust laws. The newspapers were quick i<> 
an opportunity for exploiting some of their own folklore, and n- 
ing some anti-New Deal capital, and for several days the edm 
pages carried succulent excerpts from the chapter on the anti in- 
laws. Would the author of The Folklore of Capitalism , they a*.l * 
have his heart in the job? But the campaign died down. Arnold t 
obviously so well qualified for the post by gifts and trainin'*, Un- 
blocking his nomination would be fantastic. Their own hearts w « ■ 
not in the job of hounding him. 

I am certain that Arnold will make a first-rate man for his p 
Yet the irony of the appointment remains — except that it is .. 
irony directed back toward the book. One who reads the accomit 
the Arnold-Borah encounter in the committee room cannot I 
feel that the temper of Arnold’s replies to Borah was not quite il 
temper of the book. There was more restraint in it, less joyonsm 
less certitude, less of the sharp quality of the dissecting room I I 
moral, of course, is that you don’t take your dissecting inslnum nn 
into the Senate chamber — it would clutter up the place and • « 1 
the way of the Senators. Yet it is a moral worth remembering. 1 1 . . 
was the historian who was given a chance not only to write* l.r.i-. 
but to make it; and he failed to carry over his historian’s tec 1 1 1 1 i < 1 1 1 • 
Here was the philosopher become king, acting every inch the I n> 
but somewhat less the philosopher. 

This raises the entire question of Arnold’s “principles of poht 1. 
dynamics.” The tactic that Arnold builds up in his conrludm 
chapters is a tactic of accommodation and compromise; Arnold 1 
been compared with many great writers of the past, but in u 
respect the best comparison is with John Morley’s On Comp mm 
The heart of the book seems to me to lie in the new tactic nl < i| 
talist progressivism that it proposes. 

There can be no doubt that a new movement of what we iii.iy < - 
middle-class radicalism is arising in America. To my mind, At n 


8 Mr. Jackson became Solicitor General, although by not too wide .1 mat. ... 
continuation. He writes no hooks, but — what is almost as dangerous In n a 
speeches. 
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more than any man who has appeared on the landscape so far — is 

philosopher: he rationalizes both its thought and its tactic. The 
ible exception is President Roosevelt, who is a good tactician 
ni no philosopher, and who is better counted as a datum for Ar- 

• "Id to rationalize. There is a deep nativist streak in Arnold’s think- 
** •, which shows itself in an isolationism both as to foreign policy 
4 ml loreign thought. There is something of the spaciousness and 

Mibcrance of the American plains in him, as also in a politician 
•hn comes very close to Arnold’s ideal — Congressman Maury 
I iverick of Texas. Arnold writes of the “rise of a class of engineers, 
drsmen, minor executives, social workers” as the significant emer- 
hm c* of the immediate future. His chapter on “The Social 
i'li i losophy of Tomorrow” is a vague but provocative forecast of 
d“’ ( oming of something that is neither communism nor capitalism, 

• it something else in its own way just as thorough going — that 
ilium quid ' , an American radicalism. Its tactic is to be gloriously 
PP< it tunistic, something very close to a shrewd and intuitive dema- 

I his is, of course, not Arnold’s own program: he is again de- 
1 ‘ I )ing what he sees ahead, not advocating anything. Yet we have 
tincd from Veblen’s example that description, if persistent and 

• lusive, may be held faute de mieux to take the place of advocacy. 

1 ’ « 1 haps that is doing Arnold an injustice. But there can be little 
‘mil >t lhat all this jibes pretty well with the principles of political 
l\ m.i mics that he confesses to. It has given rise, among certain crit- 

‘ to the warning that there are elements in Arnold’s thinking that 
•hi parallel to elements to be found in fascism. I think that’s going 
*< uong. But Arnold’s anti-rationalism, his anti-intellectualism, his 
*du a I pragmatism, his cult of the survivor, his deification of the 
; 1 .it 1 it al man and the organizing genius, his emphasis on the dis- 
"vn y of effective techniques, his opportunism, his leaning toward 
• Middle-class radicalism, his mob-psychology conception of the 
• 1 • *< s — all these, if torn out of the context of Arnold’s own pattern, 
Mild be lilted into a pattern that would begin to look sinister. I say 
-i% not because I feel that anyone as sophisticated about politics as 
Smold is needs any admonition. I say it because it is always worth 
hdc for us to remind ourselves that as political thinkers, no less 


* 1 I | aincs Burnham, hook review, Partisan Review, March 1938, 50-53. 
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than as political administrators appearing before Senate Comm ii i < . 
or as editors or as teachers, we owe a responsibility to our ideas. A n . i 
that responsibility is to think of them in the context of our iim< 

and in the light of the tendencies rampant in our world. Dim 

and consequence are as much part of ideas as origin and imi.it' 
quality. 

Yet my guess is that the real criticism of Arnold is not in tlu* l.n t 
that his ideas tend to form any sort of pattern, but that there is i< >< • 
little pattern in them. In his almost obsessive desire to steer cleai • *i 
ideal values and moral judgments he has had to concentrate mi 
tactics and techniques exclusively. His last chapter tells you how i« * 
get things done in politics; what you may want to get done is yom 
own affair. Now, I have no stomach to reprove a man for not dom 
what he does not set out to do. Arnold has not chosen to wi iir .. 
program, or a theory of moral or political values. Yet that is in ii *.« li 
a deeply significant thing. He gives us a tactic — but for what? Mum 
have no import without ends; yet when you get to the question <»l 
ends, Arnold is maddeningly elusive. It is deeply significant iIi.h 
we find in him no real economic philosophy or program, other i li.m 
a vague allegiance to the amorphous experimentalism of the N< n 
Deal; no political tactic that goes beyond techniques to program* 
or values; no philosophy of industrial change that goes beyond • 
grasp of the importance of technology and its compulsive charai in 

VII. Beyond Myths 

Do what you will with Thurman Arnold, you cannot ignore In in 
He has placed himself squarely in the path of our attention, as l< u 
social thinkers have done in this decade; and his book is one ol iln 
best warrants of the vitality of our thought. There is in him a da t in 
and an irresponsibility that go with singular creativeness. I Ie i.iki 
intellectual risks that the more cautious and cloistered of us would 
consider dizzying. He is volatile, shifting, contradictory — bin lie ' 
alive, and so is his book. Its confusion is a mirror and index ol (In 
confusion of our social system and our whole intellectual woild 
but its acid is the expression of a corrosive force in our < iilim* 
which may yet dissolve those confusions and make new social ton 
structions possible. 

And yet 1 cannot suppress the feeling, for all ol Arnold s realism 
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lor all his shrewd insights into men’s motives and foibles, for all 
his tough-minded grasp of the dynamics of political life, that the 
plane on which he does his thinking is the shadow world of two- 
dimensional symbols, which do not reach to the substance of social 
icality. “Men believe that society is disintegrating,” he says in one 
place, “when it can no longer be pictured in familiar terms.” True 
enough, and a good truth on the symbolic plane. But let us go 
heyond symbols, beyond myths, beyond what men believe, to so- 
( icty itself as an objective fact. When is society disintegrating? But 
10 answer this, Arnold would have to have not a philosophy of 
symbols, but a theory of society and of history. Perhaps one answer 
is that society is disintegrating when its thinkers no longer ask 
when it is, but only when men believe it to be. 

But that is only a surmise, not a theory. The fate of societies, we 
may be certain, will be decided not by symbols but by the strength 
< >1 what they stand for. 10 
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Morris R. Cohen: Law and the 
Life of Reason 


W hatever the chance that first led Professor Cohen to tin n 
his fine philosophical gifts to “the meaning of law in (Ik 
lives of men and women,” we have it to thank for a v;isi 
amount of both light and dynamite. To parallel the importance lm 
American legal philosophy of his volume of essays 1 one goes 1 >;m I 
quite naturally to 1920 and the appearance of Justice Holmes *. 
Collected Legal Papers. Like that extraordinary book, this col l< •< 
tion of essays and reviews, despite the adventitious character ol 11 . 
contents, possesses none the less the inner symmetry that flows li om 
an ordered and deliberately held view of life. The similarity hr 
tween the two minds is primarily one not so much of theory as <»l 
temper. There is the same disinclination to join schools and um 
with the scholarly herd, the same tight sanity amidst the fluid do< 
trines of the day, the same acrid and canny capacity to pierce ini cl 
lectual pretensions, the same final dignity of thought. 

The writings span a period of twenty years. The amazing thiiir 
is how well they have stood the intellectual buffetings of tlm*,. 
years so filled with movement and stir. Hardly a line dates. Ami 
whole pages written fifteen or twenty years ago contain fresh-mi in rd 
the intellectual currency that is only now circulating freely. Dm 
ing those intervening years many other legal philosophies ilui 
reared their heads bravely and made more noise have gone down 
The structure of Professor Cohen’s thought, whatever its slum 
comings, has had the enormous merit of durability. It is as il Ik 
had stripped his thinking of everything faddist and impulsive h. 
fore he ever set pen to paper. He has managed somehow to see law 
steadily and see it whole. 

* Law and thr Social Order. New York, lluicoitM. Brace, 
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I do not mean that he has avoided the polemical and kept him- 
m II above the battle, or that he has mastered the perhaps unattain- 
able art of equating a mordant, critical insight with a scrupulous 
laii ness to opponents. Part of the excitement of reading these pages 
uimes from the joyous militancy with which Professor Cohen de- 
lends every position. This book has the same stinging quality of 
thought and style that marked the author’s Reason and Nature 
( 11)31). At times, as in the essay on “Philosophy and Legal Science,’’ 
Ins sense of workmanship in dispatching an opponent becomes so 
(ompletely the center of the show that everything else fades out. 
Hut the thing that is disconcerting about Professor Cohen as a 
polemicist is that he is often to be found smiting right and left in 
die name of a victory not envisaged by either side. He makes at best 
but a dubious champion. After having laid your enemy low, as like 
.is not he will turn about and administer as severe a drubbing to 
you. He is as averse to accepting the traditional statement of issues 
.is lie is loath to take the fashionable position in regard to them. To 
every one of the going “schools’’ he deals out criticism with un- 
sparing but even-handed severity. 

There is nothing here that is merely whimsical. It is safe to say 
that no more integrated position than Professor Cohen’s exists to- 
day in American legal thinking. But, as in his larger philosophical 
structure, the integrating principle in his legal philosophy is one of 
( 1 iticism. No scalpel is defter than his in laying bare a half-truth or 
an overstated truth, or in probing the intellectual insolvency of 
some brave array of argument. It is because of this approach that 
much of his best work proceeds chiefly by a critical review of the 
existing theories and “a sifting of the valid from the invalid ele- 
ments in them.” 

Such a procedure, which might in someone else be only a formal 
d necessary clearing away of past debris, becomes in Professor Co- 
hen’s hands an instrument of affirmative statement. It is given this 
significance by the principle of polarity to which he calls attention 
111 bis preface, and which is set forth explicitly in his Reason and 
Nature — the principle that in any situation metaphysical categories 
which are generally believed to be opposed to each other (Professor 
Cohen instances such categories as “unity and plurality, the fixed 
.did the flux, ideal and real, actual and possible . . .”) actually in- 
volve and determine each other “like the north and south poles of 
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a magnet.” 2 While throughout life and thought the inherent irn.l 
ency with regard to any issue is to push to one extreme pole <>i m 
other, the function of the critical intelligence is to find, beyond 1 1 »* 
apparent strife and contradiction of categories, the essential and m 
tegrating principle. This is to attribute to criticism not merely 1 1 •* 
preliminary and negative function usually accorded it, but to im « • 
it with a creative capacity which has usually been considered o u i m d . 
its scope. 

Wrenched out of its philosophical context Professor Cohen’s < n 
tire critical method may have a ring of the obvious. But give su< li .m 
instrument to a closely reasoning mind, endowed with critical m 
sight of the first order, and apply it to the welter of forced and < 
travagant statement in contemporary legal thought — and the 1 1 nil 
is this book. American legal scholarship has been for the mosi pm 
crotchety and provincial, untutored in the larger reaches ol s< >< ul 
and philosophical thought, disposed to veer from extreme in i 
treme in the desperate search for the emphatic. It has, in short , bn n 
not unlike the whole vast area of American life. In the past qua i in 
century especially we seem to have touched the outermost limits <»i 
the worship of the empty abstract principle on the one hand, ,m<! 
of the blind concrete case on the other. 

To create synthesis out of confusion Professor Cohen is led by Im 
method to administer a critical spanking to both parties. His < ss.i\ 
fall thus into two groups. In the first, in which he is a critic of Tm \ 
ism in the law, belong roughly the first two of the four sections mm 
which the book is divided — “The Social Scene” and “Law and i ) i« 
Social Order”; in the second group, in which he becomes a criti< »•! 
contemporary Whiggism, belong the last two sections, dealing w id. 
“Law and Reason” and “Contemporary Legal Philosophy.” 

It is more than an accident that all but one of the writings in tin 
entire first group appeared originally in the New Republic. I li« 
were published in the years between 1914 and 1923, when I In Im m 
Croly and his fellow-editors were gallantly seeking the promise ..I 
American life in the disheartening desert stretches of actual Aim 1 
ican society. A journal of liberal opinion was wise to welcome di« 
aid of these acrid, pungently phrased essays and reviews whit h urn 


2 Reason and Nature, 1G5. 
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more devastating in their philosophical deliberateness than all the 
bush and indignant crusading articles added together. The imme- 
diate targets in some of the reviews happened to be Mr. Hoover, 
Mi Root, Mr. Guthrie, and Judge Emery; but though they were 
dioroughly riddled as targets it was always clear that they were 
ihiefly symbols, and that beyond them lay the smugness of the 
mtitemporary legal attitudes and the brutal incidence of the exist- 
ing legal machinery. And the attack on these is not only the dom- 
inant theme of this first group of essays, but in a sense represents a 
I n et of Professor Cohen’s entire legal thinking. 

Yet I cannot feel that it is the more important facet. The other, 
which finds its principal expression in the last two sections of the 
book, comes much closer to the center of his interest. It is concerned 
I »i imarily with the metaphysical foundations of legal thinking — in 
Piofessor Cohen’s own phrase, with “law and reason.” What he is 
In* 1 1 1 i ng here is not social Toryism but intellectual Whiggism, not 
die* worship of tradition but the flouting of it, not a concept- 
|tu isprudence but the denial of all principle in the law, not legal 
authoritarianism and the “phonograph theory” of the judicial proc- 

• ■. but legal anarchy and some excessively individualistic theory of 
1 b « ■ judge’s function, not the rigidification of logic but the refusal 
m admit that it has played any part at all in the growth of the law, 
imt the blindness to the facts of society but the blind empirical 
m liance on experience alone. To write these essays required the 

1 cater courage because they involved a disassociation from those by 
whose side Professor Cohen had been fighting the reactionaries. Yet 
despite this — or perhaps because of it, for Professor Cohen is at 
lif .it t a lone fighter — these are his best essays and the enduring 
tilings by which he will live in the history of legal philosophy. These 
and not his liberal excursions in attacking economic individual- 
t in and other idols of the marketplace. For here he can defend the 

dues he holds most dear: order, reason, principle. And I for one 

• .111 never escape the suspicion that Professor Cohen is more con- 
i< 1 ned to annihilate those who deny scope to logic than he is to 
him k those who claim too pervasive a scope for private property. 

I bis second group of papers also bodies forth most clearly the 
1 Him in I ism and realism which are at the base of Professor Cohen’s 
philosophic position. Into the muddle and irrationality of con- 
h mporaty legal thinking he wishes to introduce the principle of 
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order and the life of reason. As he had done in his earlier book will* 
respect to the entire intellectual field, so here in the domain ol l.n 
he asserts the primacy of reason and rejects whatever subsiiiuh 
have been proposed for it, whether on the side of legal authoi ii.n 
ianism or of social experience. And in the long-drawn-out conn* 
versy in legal philosophy between the particular and the univei *1 
the stress that has been currently laid on the first causes him r 
throw his own weight heavily toward the second. This attitude <•! 
his in affirming the existence and validity not only of the com i< i* 
case but also of the abstract principle rests ultimately on the realist 
affirmation of the object of knowing. It is “realism” not in the sen-.* 
in which the word has been used in the recent revolts against lot 
malism and conceptualism in law — Professor Cohen points out i Ii.n 
these revolts are in the strict philosophic meaning nominalist i< 
but in the sense of medieval realism, which affirmed the reality *»l 
universals. 

Such a position, projected into American legal philosophy, (ind 
itself in a somewhat alien world. Aside from the period in whi< h .* 
lip-service to “natural law” was convenient to the purposes ol i 
capitalist legal system, American legal thought has been skeptical **! 
general principles. The whole tradition of Anglo-American <.r.< 
law is tough and empirical; the wider tradition of Anglo- Ameiii .m 
thought shows a skepticism of values that are primarily intellect u.il 
The real tradition from which Professor Cohen derives belongs u. 
the philosophers of the realm of essence; the legal philosophy w id* 
which he seems most in agreement is contained in the brilliant w < »i I 
of Demogue. In fact, despite the specifically American locus »*l 
much of Professor Cohen’s subject matter, we find ourselves movm 
throughout his pages in a world much closer to Continental though! 
and to the system of civil law. And in the perspectives of Conti uni 
tal thought it is easier to understand his stress on the invariant <l« 
ments underlying flux in law, and on the persistence of the ult im.it. 
and unchanging through all the historical mutations of legal iusii 
tutions. 

The central question that the book evokes is whether suc h « 
philosophical emphasis as diis can be genuinely fruitful fora tlicm\ 
of law and social order. In legal study, as in all fields of thought . th* 
trend has been so strongly to social values that every import. tin 
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!• .1 ! philosophy must inevitably be examined from the viewpoint 
•I social thought. Professor Cohen, by giving his “essays in legal 
philosophy” permanent form under the title of Law and the Social 
tinier , has given his assent to this position. His title implies that 
• hilc his chief concern has been legal philosophy the orientation of 
(hat philosophy has been toward the problems of society. 

Appraised thus, the book, especially in its first two sections, is not 
it limit a good deal of valuable and penetrating thinking on the 
m laiion of law to society. There is the suggestion that the existing 
I* gal system weighs more heavily on the poor than on the rich; that 

110 theory of the social order which separates the individual from 
iety can form a proper basis for legal thought; that economic 

individualism, operating through its legal machinery, has conse- 
quences which destroy rather than foster the real autonomy of the 
individual life; that constitutional myths such as the bill-of-rights 
theory, historical legends such as Magna Charta, and ingrained at- 

111 tides such as that which conceives the judicial process as being 
inmpletely non-legislative, can be used to cloak and condone the 
injustices of the contemporary legal system; that the chief encum- 
!n .mces in the way of legal reform are likely to be the outworn but 
persisting attitudes toward the law; that a legal institution must 
« i vr some desirable social end; that the institution of inheritance is 

»l< fended by an array of moral and intellectual arguments which 
11 e only a system of apologetics, and that its real basis is “our estab- 
h .lied habits and prejudices”; that such institutions of private law 
*% contract and property may have more important relations to 
.me sovereignty and power than to doctrinal symmetry or moral 
pm pose. 

but a scattering of social insights does not make a social theory. 
I lie essays on contract, on property, on judicial legislation, on the 
l»d I ol rights theory are brilliant and suggestive, and some of the 
oilier articles and reviews contain a host of illuminating asides, but 
1 hey lack the coherent theory which his essays on the rational meth- 
ods of legal thinking contain. The truth of the matter is that the 
analysis of law in the social order is not the real focus of the book. 

I he integrating principle is rather in the philosophical realm 
1 11.111 in the realm of social thought. This is perhaps deliberate on 
1 'ioh \ssor ( iohen’s part. In one of his essays on Dean Pound he draws 
1 di.sl iik 1 ion between a philosophical jurisprudence and a philos- 
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ophy of law. He says that Pound “has sought to make the scierx <• «*l 
law as philosophical or reflectively rational as possible rather ili.m 
to answer the questions that one primarily interested in philos< »j »l • 
would ask concerning the role of law in a unified theory of hunun 
life and natural existence” (p. 327). Similarly Professor Cohen m.<\ 
think of his own book as geared to these more fundamental qm 
tions rather than to a theory of law in society. If it were so, it w< 1 « 
a grievous truth, for it would strip the book of much of its sign ill 
cance for a generation which must at its peril discover the relation 
of law to the whole play of social forces. 

I shall confess that I am a bit perplexed as to what Professor ( < » 
hen intends to convey on this issue. The preface, where an authoi 
of essays written over a period of time and in diverse subjects lias .1 
chance to indicate his emphases, does not remove my confusion 
For while he dwells principally on the theme of law and reason, In 
describes the second of his four sections as surveying “the pan 
played by fundamental legal institutions in maintaining the pic, 
ent social and economic order and in blocking the road to a belie 1 
one” (p. viii). I cannot feel that the essays to which this refers cai 1 y 
the analysis very far in the direction it indicates. But aside from 
that, such a statement carries with it very serious intellectual res| >011 
sibilities. For it reaches to the heart of what is perhaps the cru< u! 
issue in a social philosophy of law — the reciprocal relation of legal 
and other social institutions in the realm of power. And such .m 
issue cannot be dismissed with a simple statement, but must be th< 
subject of a complex analysis. We are left in doubt as to whethn 
Professor Cohen means his statement as a description only of th< 
role that American legal institutions are currently playing or as a 
generalization about the nature and function of all fundamcin.il 
legal institutions in any institutional system. We do not know wlui 
elements in the present social and economic order are thus main 
tained, or what principle explains the tie-up. Nor do we know 
whether the reciprocal of Professor Cohen’s position is also true 
that our legal institutions are maintained by the elements of e< <> 
nomic power in our social system; and we are left somewhat in 
amazement as to how to reconcile the startlingly revolutionary im 
plications that would flow from Professor Cohen’s statement with 
his expressed rejection of an economic interpretation of law 01 o! 
a Marxist view of history. 


MORRIS R. COHEN 


225 

It is doubtless unfair to expect a group of scattered essays and 
irviews to yield an articulated or comprehensive social theory of 
I uv. It seems less unfair to expect somewhere, in a book oriented 
toward a consideration of law and the social order, a direct wrestling 
willi the problems and the implications of the major issues in the 
*m ial analysis of law. Professor Cohen, by a remark in the preface, 
)i ids us to hope that he will eventually publish a connected treatise 
•n legal philosophy. 3 There is no one in the field who would not 
a wait such a treatise eagerly, all the more so if it would tie up the 
mthor’s known views on method in legal thinking with his inte- 
rn ted theory of the social order. Meanwhile it may not be amiss to 
I rich out some of the further problems that such a theory would 
I i.ive to face. 

No legal philosophy of the generation on which we are now 
« Mined will have a prospect of adequacy unless it starts from a the- 
my of social change. Unfortunately Professor Cohen has advanced 
no such theory, unless we are to assume that his principle of po- 
kuity has historical implications as well as metaphysical, and that 
dir “perpetual and cruel swing from one extreme error to its oppo- 
mi r” is an inherent part of the historical process. That would imply 
i ulier a pendular or a cyclical theory of intellectual change, but it 
would still provide for no coherent theory of the social process. For 
l,i< k of such a theory a philosophy of law will be found to move 
1 1 1 idly on the ideological plane, a danger to which any rationalist 
philosophy exposes its holder and against which Professor Cohen 
himself utters a warning in his essay on Dean Pound. 

In an adequate theory of law in society the movement of legal 
ideas, the formation and the contours of legal institutions, the shift- 
ing alignments of economic and political power, and the entire play 
<»! forces in the world of social thought and social fact would have 
in Ik* related. Which is to say that, among other things, such a 
theory would have to tackle deliberately and with all the resources 
available the vexed problem of the determination of legal ideas and 
institutions by outside forces, whether economic or more broadly 
mx ial. It would have not only to fix the extent and boundaries of 
whatever determinism existed, but also to analyze the elements of 
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autonomous development, and in terms of both seek to account I 
the amazing diversity, lags, and inconsistencies of legal institut inn «i 
forms. It would have to examine the relation between the stun tm < 
of law and the ramifications of economic activity on which it km 
I t would have to show the tie-up between the judicial process .m 
the social process, analyze the agencies on which the growl 1 1 
the law depends — judicial, statutory, administrative, or c\n 1 
governmental — and account for the shift in emphasis and creative 
ness from one to another. It would have to deal with the histoi n ii 
logic of the rise of important legal doctrines and institutions, tin 
social logic of their persistence, and the social consequences of thru 
functioning. It would have to use all the sophistication and all tin 
hard grip of fact at its disposal in studying the actual set-up of h il 
procedure and legal machinery, and its meaning in the known 
context of the legal profession and under the bewildering impa< 1 < .! 
all the forces loose in modern life. 

This is a partial statement of a huge and complex task — a 1.1 I 
for a whole generation rather than a single mind. With some asj >< < m 
of the issues raised Professor Cohen has dealt brilliantly; on mint 
aspects some of our best legal thinkers are now at work. None 
them will ever achieve a complete and articulated theory, but wr 
may hope that each tentative synthesis will carry us farther tow. ml 
clarity and adequacy. But the whole line of movement tow;u<l * 
social orientation in law represents a shift of axis — a shift win* I* 
Professor Cohen, with his eye primarily on the philosophic ii.uli 
tions, may be the less mobile in making. All around legal them y, m 
the social sciences, are rich theoretical resources waiting to lx 1 
similated to its uses. But Professor Cohen, with his austere rejc< 1 1< m 
of whatever is unfinished and overaccented, with his rationalist phi 
losophy and his metaphysical interests, will probably have but sin.ill 
appeal for a generation determined to hew a social theory out . .1 
these resources. Despite the admirable manner in which he appln 
the principle of polarity, Professor Cohen’s inherent prelcmi<< 1 
a rationalist is for the invariant and abiding realities of life iath< 
than for the contingent and the changing institutions. But 1 1 > « 
impelling needs of the present are for change and its mastery, an.! 
out of the materials of our shifting social world we shall have n 
fashion as best we can a social theory of law. 

In the attainment of that task we shall not be* able to dispeim 
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with much of the intellectual equipment which Professor Cohen 
oilers us in this book. Nor should we need any longer to attack the 
errors he has here so effectively exposed — the smug rejection of 
metaphysics, the blind worship of immediate experience, the at- 
omistic emphasis on the individual case, and the short-sighted con- 
1 nitration on the individual judge. Our thinkers will, moreover, 
have to proceed in something like Professor Cohen’s temper — his 
exacting mind, his circumspectness about inflated claims, his social 
sympathy and passion for social justice, his courage in embracing 
moral values and in not shrinking from the intellectually rigorous, 
and his wisdom in never making a method an end in itself. The 
hook should thus serve as an intellectual challenge to the propo- 
nents of drastic experiment and revaluation in the law — a challenge 
lo them to keep their powder dry, to understand that no lasting 
< hange in society or philosophy can be brought about without an 
rxactingly considered orientation. It is here that Professor Cohen 
will leave his enduring impress. He will have taught us the impor- 
tance of philosophic values and scientific method in legal thinking, 
no matter with what materials it works or toward what objectives it 
di ives. 
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Corwin and the Judicial Power 


W ith his book Court over Constitution Professor Corwin 
consolidates his position as our foremost student of tin 
doctrine and dynamics of judicial supremacy. Ever siiin 
his first book a quarter-century ago on The Doctrine of Judicial 
Review and his early articles on the concepts of “vested rights’’ and 
“higher law” in American jurisprudence, his writings have tendcc 1 1 < > 
keep pace with the changing forms that the Supreme Court’s p<m< i 
and its doctrinal defenses have taken. Having come to Princeton a . 
one of the young preceptors recruited by Woodrow Wilson when 
he sought to vitalize politics and history under his university ail 
ministration, Corwin has clung to a faith in popular government a . 
against judicial supremacy ever since. Just as his social outlnnl 
spans the distance between Wilsonian idealism and the mi I it am 
democracy of the New Deal, so his interest in the Court spans tin 
distance between the furor raised by the judicial-recall proposal nl 
the first Roosevelt and the Court reorganization proposal of tin 
second. Increasingly his writings have taken on greater relevance Im 
us. They have become less purely studies in the history of ideas (a I 
though so recent a book as the 1934 Commerce Power versus Slalr\ 

Rights was to a degree an exercise in syllogistic sequences) and 

strikingly expressions of that sense of the modern instance hacked 
by an immense historical erudition which has given him his cliai 
acteristic quality. 

Court over Constitution 2 (Professor Corwin has not been happy 
in the choice of some of his recent titles) is a collection of five iikih 
or less independent law-review articles and lectures. None (lie lr . 
it has elements of a real unity. According to the subtitle, they are all 

1 This paper was published in an abbreviated form in (lie Harvard law ItrvHir 
The original paper is here given. 

2 Princeton University Press, 
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mucerned with “judicial review as an instrument of popular gov- 
ernment.” This subtitle should, however, not be taken as descrip- 
live of either the functioning or function of judicial review, but as 
an expression of the author’s critical position toward it. Given some 
sort of judicial review, he feels that it ought to be used and pre- 
sumably can be used as an instrument of popular government. And 
lie offers this as a yardstick against which to measure the actual his- 
torical role of judicial review. 

That role turns out to be anything but glorious. As judicial su- 
premacy the Court’s power is not doctrinally defensible when it is 
set over against the power of Congress (Chapter I); nor is it organ- 
ic ally related to the Constitution (Chapter II); nor is it, except by 
i liberal interpretation of the congressional spending power, com- 
patible with an effective functioning of the federal system (Chapter 
III); moreover, the judicial power at its worst, as proved by an inten- 
sive study of the Pollock income-tax case, operates in defiance of 
pii isdictional rules, history, logic, precedent, public opinion, na- 
i ional policy, and even the formal doctrine of judicial review (Chap- 
ter IV); finally, in so far as it has thrived on and helped build up 
i he myth of the divinity of the Constitution, it has set a fetishized 
( constitution (and incidentally its own interpretation of it) over the 
interests of a developing nation, and frustrated that final test of a 
democratic Constitution — the test of serviceability (Chapter V). 

Professor Corwin’s hand has not lost its magic in the area of 
doctrinal history written a clef. His defense of the Jeffersonian “de- 
partmental” theory of the equal power of each of the three depart- 
ments to interpret the Constitution, as against the “juristic” theory 
of the binding finality of the Supreme Court’s interpretation, is 
hi illiantly learned and persuasive. While actual constitutional prac- 
i ice seems, despite the battle of the scholars, to have settled the moot 
ipiestion of the validity of judicial review as an institution. Pro- 
lessor Corwin points out that neither history nor doctrine has in 
any sense settled the problem of its scope and finality — that is, of 
judicial supremacy as distinguished from the valid functioning of 
ilu* judicial process. The departmental theory, which in effect means 
legislative supremacy in the legislative field, “still offers a viable 
all ci native.” Ac tually judicial supremacy has been able to maintain 
1 1 sc* 1 f c hielly through the role of the Court as a constitution-maker. 
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And the Court has fulfilled this role not by reading certain phrase-, 
in the Constitution but by reading certain doctrines into it. N<> 
where has this creative function of the Court in manufacturin 
synthetic constitutions been more brilliantly elaborated than in 
Corwin’s second chapter. If you ever doubted that doctrines had an 
autonomous existence of their own more or less independent oi ih< 
Constitution, read this essay. 

But this very role of the Court as doctrine-maker, doctrine-use 1 . 
and doctrine-manipulator may have its compensations and conn a 
dictions. Corwin’s third chapter, the most optimistic in the book, 
deals with the doctrines that have clustered about our federal sys 
tern. If Corwin is correct, the history of constitutional ideas and 
practices may be read as the record of a struggle between the “<<> 
operative” and “competitive” conceptions of federalism, with t Im- 
balance in favor of the former. The framers had in mind the possi 
bility that “the national government should utilize the states as 
subordinate instruments of its powers.” Even under the states’ 
rights theory this was modified only to bring in the precondition <>! 
the consent of the state. Today we are proceeding rapidly to geai 
the two sets of powers together in a single governmental machine 
One method is by using the power of the national government ovei 
commerce and communications to help enforce desirable state pol 
icies (e.g., lotteries, white slavery, convict-made goods, child labor). 
The other method is through grants-in-aid, used to induce state gov 
ernments (some would say “bribe” rather than “induce”) to follow 
certain national policies. 

Corwin sees in the functioning of the co-operative federal con 
cepts the possibility of “effective” government. He argues, at least 
by implication, that it is only thus that we have managed to survive 
One might answer that we have never had really effective govci n 
ment, and that we have survived in spite of the obstructionism ol 
the competitive concepts of federalism that we have on the whole 
followed. Nevertheless his essay offers a fresh interpretation of the 
arid controversy between states’ rights and nationalism. And In- 
does make out as persuasive a case as I have ever seen for the con 
stitutional, administrative, and moral validity of a system of grants 
in-aid. 

What is not so persuasive is h is optimism that such a co-operative 
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concept of federalism will be held constitutional by the Court. It 
will be recalled that Professor Corwin expressed a similar optimism 
. 1 bout the constitutionality of the New Deal in his Twilight of the 
Supreme Court y only to have the Court play ducks and drakes with 
his title and thesis while the ink was scarcely dry on his book. Pro- 
fessor Corwin’s book became thus not only a commentary on history 
but also, in a sense, a part of it — as much a victim of the Court ma- 
jority’s expression of its class view as was the AAA. Professor Corwin 
was correct in his doctrinal analysis: the Court could very easily 
have held the New Deal constitutional. But it chose not to. That is 
lo say, Professor Corwin miscalculated on the time element and on 
1 he dynamic which would lead the Court to see the light. The Court 
became a good deal more powerful before it became a good deal 
less powerful. And it became less powerful not through recognizing 
1 he national need, but through a test of strength with the President. 

There is a similar confusion in this book with regard to timing 
;md dynamics. Professor Corwin says that the Court has “beat a re- 
treat from certain out-of-date positions regarding national power, 
thereby emphasizing anew its recognition that judicial review is a 
process of popular government” (pp. 175-176). In the first place, I 
doubt that the Court’s retreat ever embodied such a recognition. 
It was a stubborn and reluctant retreat. The Court’s liberalism after 
the Jones and Laughlin decision was a shotgun liberalism; and now 
it has chosen, so far as labor cases are concerned, to annul the mar- 
riage into which it was thus precipitately thrust. Whatever was 
valid in Professor Corwin’s sentence in the heyday of the Court’s 
liberal phase is no longer valid after the new Labor Board deci- 
sions. 3 Professor Corwin will have once more to revise his timing. 

I think the confusion in the sense of timing is linked with the 
confusion with respect to dynamics. As long as we rely on the Court’s 
own self-restraint to furnish the motive force, judicial review can 
never become an instrument either of popular government or of 
effective government. That is to say, no governmental institution 
(hat consists of a group of legal technicians appointed for life can 
ever hope to cope with, much less solve, the exigent problems of 
our pol i ty. If Professor Corwin had chosen in this book to dig more 

!1 I refer here and below to the 1939 decisions in the Consolidated Edison case and 
(lie I ansieel, Sands, and Columbian Enameling cases. 
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deeply into the class roots of the Court’s exercise of power, he might 
have laid bare the failure of the Court to give us effective govei 11 
ment and its unwillingness to give us popular government. 

It is apparent why Professor Corwin and others like him should 
feel that judicial review is not incompatible with popular govei n 
ment. Every analyst of judicial review confronts a basic polarity in 
it. On the one hand it may be the instrument for the exercise <»l 
arbitrary power by a small group; on the other hand it may o 1 1 < 1 
an instrument flexible enough to adjust itself to the needs of ih< 
country and the will of the majority. Through the historical inlet 
play of divergent social forces and varied judicial personalities upon 
the same constitution and the same body of judicial doctrine, tin 
Court in any crucial case has two alternative roads to follow. In tin 
New Deal cases, for example, as Professor Corwin has several times 
pointed out, the Court might have followed a broad interpretation 
of both the commerce and the spending powers instead of a narrow 
one. It deliberately chose the interpretation least favorable to Con 
gress and the administration. But the important fact, for Professoi 
Corwin as for others, is that the two alternative roads were always 
there. “The road not taken,” to use one of Robert Frost’s phrases, 
in the Carter Coal case, became the road that was taken in the Jones 
and Laughlin case. 

Professor Corwin is right in stressing the extent to which the 
Court’s role as a doctrine-maker and therefore a constitution-make 1 
may give flexibility to the Constitution and the body of doctrine u 
is interpreting. The very thing that creates the Court’s power leads 
also to a way of egress from it. Thus also the very independence <»l 
the judges from the constitutional documents they are interpret ing 
may lead to the use of the Constitution as an instrument for an 
effective national policy, as was so notably illustrated in Marshall's 
judicial career. For if the Constitution were hardened and formal 
ized into something rigid, there could be no escape. What oiler, 
escape is the fact that “judicial review contributed to the survival n! 
the Constitution . . . largely by displacing it” — that is, by displ.u 
ing it with a vague and synthetic body of constitutional doctrines 
And when that entity is unformalized and is to be found only in a 
large mass of judicial decisions and there often only by implicit inn 
there is a chance to follow one doctrinal road rather than anotlu 1 
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This is, one might say, the dialectic of the judici^\ 
United States. But in recognizing this polarity with' 
power there is a danger that one will grow confu^Jl 
unceasingly between the two poles. Professor CorwiA : 
up his mind that it is the judicial power itself whirl 
way of effective popular government. To him it yVj. 
misuse of the judicial power; hence hope for a libe^;,j 
pretation of the national powers and of a co-operatj'^V 
federalism springs forever in his breast. The weakly ^|j 
I ics in the fact that no objective mechanism is provide : I 
chances of effective popular government are removey * 
jective plane of the will and the self-restraint of t\\ > J 
selves. 

Actually this whole question of what mechanism 
translate judicial review into popular government j 
1 igorously analyzed. Mr. Dooley, who has in this fiel^ 
to the rank of a profound theorist, says it is the “e^ 
which furnish the mechanism; and much of the 
1 ecent reactionary Labor Board decisions of the Sup^V 
in Dooley esque terms. Mr. Charles Warren and hi^’ 
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deeply into the class roots of the Court’s exercise of power, he might 
have laid bare the failure of the Court to give us effective govern 
ment and its unwillingness to give us popular government. 

It is apparent why Professor Corwin and others like him should 
feel that judicial review is not incompatible with popular govci n 
ment. Every analyst of judicial review confronts a basic polarity in 
it. On the one hand it may be the instrument for the exercise <>! 
arbitrary power by a small group; on the other hand it may oll< 1 
an instrument flexible enough to adjust itself to the needs of (Ik 
country and the will of the majority. Through the historical intci 
play of divergent social forces and varied judicial personalities upon 
the same constitution and the same body of judicial doctrine, (Ik 
Court in any crucial case has two alternative roads to follow. In (Ik 
New Deal cases, for example, as Professor Corwin has several times 
pointed out, the Court might have followed a broad interpretation 
of both the commerce and the spending powers instead of a narrow 
one. It deliberately chose the interpretation least favorable to Con 
gress and the administration. But the important fact, for Professoi 
Corwin as for others, is that the two alternative roads were always 
there. “The road not taken,” to use one of Robert Frost’s phrases, 
in the Carter Coal case, became the road that was taken in the Jones 
and Laughlin case. 

Professor Corwin is right in stressing the extent to which (In 
Court’s role as a doctrine-maker and therefore a constitution-makei 
may give flexibility to the Constitution and the body of doctrine n 
is interpreting. The very thing that creates the Court’s power leads 
also to a way of egress from it. Thus also the very independence <>l 
the judges from the constitutional documents they are interpreting 
may lead to the use of the Constitution as an instrument for an 
effective national policy, as was so notably illustrated in Marshall's 
judicial career. For if the Constitution were hardened and formal 
ized into something rigid, there could be no escape. What oiler, 
escape is the fact that “judicial review contributed to the survival ol 
the Constitution . . . largely by displacing it” — that is, by displat 
ing it with a vague and synthetic body of constitutional doctrines 
And when that entity is unformalized and is to be found only in a 
large mass of judicial decisions and there often only by implication 
there is a chance to follow one doctrinal road rather than anothei 
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This is, one might say, the dialectic of the judicial process in the 
United States. But in recognizing this polarity within the judicial 
power there is a danger that one will grow confused and shuttle 
unceasingly between the two poles. Professor Corwin has not made 
up his mind that it is the judicial power itself which stands in the 
way of effective popular government. To him it is still only the 
misuse of the judicial power; hence hope for a liberal Court inter- 
pretation of the national powers and of a co-operative state-nation 
federalism springs forever in his breast. The weakness of this hope 

I ies in the fact that no objective mechanism is provided by which the 
chances of effective popular government are removed from the sub- 
jective plane of the will and the self-restraint of the judges them- 
selves. 

Actually this whole question of what mechanism we shall use to 
translate judicial review into popular government has never been 
rigorously analyzed. Mr. Dooley, who has in this field been elevated 
to the rank of a profound theorist, says it is the “election returns” 
which furnish the mechanism; and much of the defense of the 
recent reactionary Labor Board decisions of the Supreme Court run 
in Dooley esque terms. Mr. Charles Warren and his school rely on 
the judges’ sensitiveness to the currents of public opinion and the 
fact that the appointments to the Court in the end follow that pub- 
lic opinion, although with an intervening lag. Justice Holmes and 
President Roosevelt have both agreed that the only safe mechanism 
is for the judges to follow the legislative and executive mandate by 
a hands-off policy on the part of the Court; unfortunately this means 
in actual terms that we are asking the judges to use their self- 
restraint in giving priority to the legislative and executive mandate. 

I I was Justice Stone who remarked in his AAA dissent that “the only 
restraint we have is our self-restraint”; and now in the recent Labor 
board cases we have had a chance to see how closely similar the 
operation of Justice Stone’s self-restraint may be to that of Justices 
I lughes and Roberts. The whole history of the Court indicates, to 
use an antithesis that Professor Corwin himself quotes from Alex- 
ander Hamilton, that the judges have tended to exercise will rather 
(ban judgment. Why should we expect them to stop now? 

I think that Professor Corwin would, for the most part, agree 
with this analysis. Yet he has allowed himself at times to fall into a 
position dial is incompatible with it. I think he has been led, by the 
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very clarity with which he sees the alternative doctrinal roads tlui 
the Court might have taken, to fall into the belief that the judge-, 
have only to see those alternatives with equal clarity in order in 
follow the better road. There is no basis for believing that the prnb 
lem of judicial supremacy can be settled in any way except l>\ 
eliminating judicial supremacy. Professor Corwin’s book would 
have been richer and stronger if he had followed out the impliea 
tions of his own analysis. 
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Carl Becker: Historian of the 
Heavenly City 1 


H ere is a book so simple, so light, so clear, that one feels didac- 
tic in pointing out that it is really a scholarly study in the 
history of ideas, and a bit ponderous in assessing it (as it 
must none the less be assessed) a classic. It is cast unmistakably in an 
enduring mold. Into it a lavish scholarship has been poured, but 
with a hand so deft as to conceal everything except the significant. 
I hose who seek the tortuous in thought and the magisterial in style 
will do well to avoid this book. They will be cruelly duped by its ef- 
fortless clarity and will conclude that what is so smooth in the read- 
ing cannot have been weighty in the writing. For Mr. Becker has 
attained here that final simplicity by which the idea and the word 
are but phases of each other and move to a seemingly inevitable 
1 hythm. In this book he reveals more fully even than in his previous 
writing a maturity and a wisdom that flow lightly from his experi- 
ence but for which the rest of us must sweat. He has achieved that 
most difficult of all victories for the scholar — a knowledge of what 
(o omit as well as what to include. Here is no mere emptying of 
notebooks but the distillation of a mind. 

And since it is a distinctive mind, we may be grateful that through 
ii the author has written his world, his generation, himself into this 
account of the ideas of the eighteenth-century Philosophers. Read- 
ing the book one is impressed with the truth of Maitland’s remark 
1 hat the best history is written backward. The author starts with the 
preoccupations of his contemporary world; in the light of them he 
has turned the ideas of the Philosophers about in his mind until 
1 hey have revealed exactly those facets that hold the greatest interest 

1 The Heavenly City of the Eighteenth Century Philosophers. Storrs Lectures, 
h^i New I Liven. Vale University Press, 
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for our own generation. This brilliant, heroic and slightly ri<ln 
ulous band of Philosophers — Rousseau, Diderot, Hume, Hen In 
Gibbon, Voltaire, and the others — who have undoubtedly chann <1 
the shape of our thinking and therefore of our history, has bee n 
written about copiously and in a variety of ways. Be certain th.u 
wherever you have seen some glowing and plentifully capitalized 
account of the Age of Reason, or the Enlightenment, or the gre \ii 
Humanists, or the growth of Freedom of Thought, or the Increase 
of Tolerance, or the history of Progress or of Liberty, you ha\< 
come unavoidably upon their names. And they have been invested 
therefore with that somewhat unctuous association that comes I mm 
always being found on the side of the angels, especially when those 
angels are nineteenth century and Whig. There was indeed a pei i< >< I 
in which a slight tang of scandal still attached to them, the scandal 
of being atheist and revolutionary and mostly French; but that wa 
before the full effects of the libertarian influence of Auguste Comn 
and John Stuart Mill had been completely felt. And there has b mi 
a period more recently in which we have stipulated a dissent from 
their theories of natural law before we could quite accept the u si 
of their doctrine. But in the main our valuations of the Philosoplu 1 s 
have incorporated and expressed nineteenth-century intellectual 
experience, and have been curiously unreceptive to the tremendmi 
change that has come upon our thought since the World War. 

Mr. Becker is far from being an intellectual Whig, although I 
have read somewhere else his expression of his political faith as a 
liberal. This is, I take it, one aspect of the importance of his bool 
on such a subject, aside from the sheer delight of it. The detached 
remote, slightly acidulous manner in which he inspects the Philos 
ophers and their entire baggage of ideas — their execration of priest 
and kings, their attempts to become harmonious with Nature, then 
theories of progress, their eager glances at Posterity — flows not only 
from the author’s shrewd insight into the springs of human con 
duct; it is the product of our entire present generation, one whi< h 
has not only learned to question existing institutions but, whet Ik 1 
out of philosophy or out of despair, has become skeptical of 1 1 1< 
very questioning itself. The author’s approach to the eighteenth 
century is not therefore that of the attack direct. He achieves a mm < 
telling effect by raillery than he could have achieved by heavy at til 
lery. Instead of blowing the age to smithereens he stands it gads 
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..mis head. His central thesis, expressed also in his title, is a para- 
the Philosophers, who thought that they were using reason to 
. I. si roy faith, were really constructing a faith of their own, and 

I .I finally that they had reared for themselves a new and gleam- 

mg ( ’.ity of God. 

1 1 is all a little like the two sides of a man’s face that are supposed 
in icveal contrasting aspects of his character: look at one side and 

II is reason you see, look at the other and it is faith. This dual visage 
in the system of the Philosophers the author presents with a skill 
1h.1i is at once our admiration and our despair, so subtly has he 
win keel out the logical — or perhaps we should say the psychological 

development of their thought. 

I hey are shown as a group of men intent on setting things right; 
in do this they find it necessary first to remove the obstacles that 
|, t ,ve stood in the path of human development; they find those ob- 
■i.irles to be chiefly superstition, ignorance, and authority. Accord- 
ingly they deliver a frontal attack on Church and State, on priests 
md kings; they expose to the merciless scrutiny of their intellect 
institutions which God and man had taken centuries to build up; 

1 hey lind their most effective weapon in the cold power of reason, 
but in the process the very coldness of their reasoning becomes an 
enthusiasm with them, their hatred of priests and kings a demon- 
ology, their love of humanity and their projects for its reform a 
h ligion. They find in the concept of Nature a satisfying mechanistic 
. \ p filiation of life, which makes unnecessary the old theological 
explanations; they embrace it eagerly, try to come into harmony 
with it — only to find that they have replaced an old God with a new 
one When they try to follow their naturalistic theories to a logical 

I nix lusion, they come squarely up against atheism and immorality, 

I I .ipped, they have recourse to distinctions, and proceed to separate 
wli.it is essential and noble in Nature from what is base and de- 
n.ided. They set out on a magnificent research of history, in quest 
id the something that is essential to human nature, so that on the 
1 1, isis of it they may reconstruct human society. They find in the 
I i.ist certain intervals of lucidity, especially the quatre ages heureux, 
lint in the main they find only a wasteland dominated by “the tri- 
umph of barbarism and religion,” for “in a very real sense they 
iicvci pass the Ironliers of the eighteenth centuiy , they have only 
pi < > jrcted 1 licit own reformist scale ol values into the past, and tlieii 
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“new history” has been “philosophy teaching by example.” Harm 
thus ransacked the past for Hell, they turn to the future for Heaven 
They find that to fight the Christian religion they must construe 1 .1 
picture of human life as dramatic as the Christian story, for “it 1 
true of ideas as of men that they cannot fight unless they occupy tin 
same ground.” Accordingly they evolve the concept of social pm 
ress, to which they dedicate themselves; and in the process th<\ 
discover “the uses of posterity,” for the martyrdom suffered in tin 
struggle for refashioning society is rewarded by immortal life in 1 In 
memory of succeeding generations. 

This picture of the eighteenth-century mind as the author draw 
it before our eyes in vivid strokes is, some will fear, perhaps (on 
brilliant to be fair and too pat to be sound. The direct question ol 
its authenticity as an analysis would require a far more immedian 
acquaintance with eighteenth-century writings and the personal 
ities of the Philosophers than most of us would be able to musin 
But more important perhaps than the authenticity of the analysis 
are its implications. And it is these implications that cut completely 
across the boundaries of academic specialties, and make this as In 
ting a volume for the Storrs series of lectures at the Yale Law School 
as any of the earlier volumes which have confronted directly tin 
problems of legal philosophy. Of the rich mass of these broader is 
sues that the book raises, for law as for other social studies, we may 
select three groups that seem most significant. 

The first has to do with the method that the book presents for 1 In 
study of the history of ideas. That method is not the traditional om- 
it has been, as we all know, too true in the past that the history n! 
ideas has been written genealogically, in the manner of Dent cron 
omy . It has been for the most part an exercise in chain-making: I in 1 
has been added to link in tracing the “development” of some do< 
trine or theory, each great thinker being represented as having just 
so much sounder a view than his predecessors and passing on hi. 
accumulated advantage to his successors. And the entire develop 
ment is generally traced within some group of ideas in economics 01 
law or politics. What Mr. Becker succeeds amazingly in doing is 
to capture the mind and mood of a whole age. He compasses iln 
partly by his skillful use of the concept of the “climate of opinion, 
partly by his subtle understanding of the* anatomy ol an entire sys 
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tern of thought and the interplay within it of emotional and intel- 
lectual elements. He develops the idea of the climate of opinion by 
< ontrasting the things that seem obvious and the things that seem 
si 1 ange to an ordinary man in the day of Aquinas and Dante, in the 
day of Voltaire and Hume, and in the day of Einstein and H. G. 
Wells. The enormous advantage of such an approach in the history 
oi ideas is that it enables the author to deal with things unseen as 
well as things seen, to discuss for an age those preconceptions which 
may be more important than its expressed beliefs. Mr. Becker charts 
not only the things the Philosophers thought and talked about and 
the ideas they were obsessed with, but also the things they did not 
talk about, either because they deemed them too obviously true to 
need discussion or statement, or because they had not yet glimpsed 
1 lic'in as separate entities. 

Related to this is the chance that such a method offers of studying 

I lie entire Zusammenhang of an age — the relation of its literature 
and its law and its religion and its philosophy and its politics. Not 
m the hands of every writer will this relation be presented as art- 
lully as in this book; there is of course the danger that where the 
learning is carried less lightly it will lead to the introduction of a 
horrendous apparatus. But it is a valuable technique, and in the 
history of legal ideas especially its organic quality will be useful. For 
legal history is notoriously tortuous, paradoxical, erratic; to try to 
dace it outside of its integral relations with the rest of the climate 
ol opinion will make it merely whimsical; and to sever the crabbed 
logic of its development from the rich emotional growths of its 

I I me will make it what it was never intended to be — merely a black- 
letter study. 

Mr. Becker’s own handling of this method in his book is so effec- 
1 1 ve that it may seem carping to quarrel with it on some scores. But I 
led that he would have given his picture of the eighteenth-century 
mind a greater air of conviction for us if he had introduced into it 
some of t he roughnesses and loose ends that we see around us in our 
own age, and had been less insistent in making out of it a paradox 
within a unity. Such an oversimplification is probably the price we 
should have under any circumstances to pay for the precision of the 
analysis. But it is emphasized by several further facts. The system of 
the Philosophers is, quite rightly, constructed from materials scat- 
tried over the c entury, from Bayle and Fontenelle to Robespierre 
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and Madame Roland. These people span several generations; di< \ 
were addressing their thought and their words to widely varum 
situations; and unless these situations are expressly taken into ,k 
count, the unity of the thought is attained at the cost of some di.slo 
cation. Moreover, they were only intellectuals, and the sum of wli.u 
intellectuals think does not — as some of us have learned to our sm 
row — add up to the mind of an age. When you talk of “the age,” s.iv, 

Emerson in his essay on “The Times,” you mean your own plai 

of people. The Philosophers undoubtedly labored under a simil.n 
delusion. They were indeed the men of letters, the men of learn in- 
to some extent the “men of sense” of the age. But they represent . I 
only themselves, and perhaps also the middle class whose road i<> 
power they were smoothing. They did not represent either iln 
classes whom they were seeking to depose or the masses whose pliglu 
they could scarcely estimate. And it is here that we reach the gravest 

criticism that may be made of Mr. Becker’s method. He leaves 

oi account the whole play of economic and political forces om <>l 
which ideas grow. He is so concerned with giving us the climate nl 
opinion that he forgets about the soil of opinion. 

The second group of issues that the book raises has to do with 1 1 n 
theory of natural law. Nature is of course the principal protagonist 
in the intellectual drama built around the Philosophers: it is in .1 
sense both the hero and the villain of the piece. The Philosoplu 1 ■. 
says Mr. Becker, were through all those years putting God on n i .,1 
“the affair was nothing less than the intellectual cause celebre nl 
the age.” In the same way we may say that throughout the book Mi 
Becker is putting Nature on trial, and in this he is also reflecting 1 In 
contemporary suspicion of natural law and the whole concept oi tlx 
natural. From this angle the experience of the Philosophers wiili 
“the laws of Nature and of Nature’s God” is of real relevance to om 
own situation. The appeal to natural law by the eighteenth cent m y 
was an appeal from the positive law of Church and State, which w.r. 
held to be impeding cultural progress. In the American expend i< , 
of the last half-century the appeal has also been from the posiiiv. 
law, although it has been made not in the name of cultural progi . 
but in the name of stability, and it has been used by the Siipirim 
Court against the more democratic legislative programs ol the slate-, 
and of Congress. 
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Hut Mr. Becker points out an extremely significant progression 
m 1 lie intellectual odyssey of the Philosophers. The natural law that 
1 hey finally arrived at did not belong to the Nature with which they 
1 .i 1 led. That Nature they took from seventeenth-century science, 
iikI its spirit was matter-of-fact and non-ethical, much like our 
I »i csent science. But when they followed up its implications it led 

• iiher to a complete acceptance of what is, which would have de- 
li .1 led their reformism, or to the denial of morality which would 
endanger the whole social fabric, including any new one they might 
construct. They retreated, therefore, to a natural law that was 
lounded upon human nature in its best aspects — something essen- 
lial to man which they hoped to discover by their historical re- 
m .irch. This was, Mr. Becker points out, far from the complete 
Miomism involved in Locke’s denial of innate ideas; it was rather 
die rediscovery of medieval “realism”; and “the innate ideas which 
I .n< ke had so politely dismissed by way of the hall door had to be 
surreptitiously brought back again through the kitchen window.” 

Does this have some relevance to our own situation? The social 
r Meets of the application of natural law concepts by the Supreme 
< om t have produced such a revulsion among our jurists and other 
intellectuals that they have fled to an atomism which would deny 
tli.it there is anything at all “essential to man” by which positive 
Imw must be judged. Can we too rediscover something approaching 
medieval realism and believe in it? Thus far in our quest for man 
m general we have had to rely on a psychology no further advanced 
m this respect than that of Locke and Hartley, and a real natural 
law must first of all await an adequate psychology. From another 
direction, the possibilities of the Marxist historical analysis for 
) 1 1 1 isprudence have not yet been incorporated into our thinking, 
Imt one may read between Mr. Becker’s lines the warning that is 
implied in the fact that in a somewhat similar historical research the 

• ighteenth-century Philosophers never once stirred from the closed 
» lumber of their own minds. 

I lie book raises finally a group of issues that is tied up with the 
problem of social change in the eighteenth century and in our own 
time. The period of the Philosophers was a period remarkably like 
the present. It was an age of intense disorganization, of changing 
intellectual horizons, of preparation for a social upheaval. The 
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book, being a study of the minds most active in this contexi, 1 
therefore most significant as a study in the dynamics of intelleciii.il 
revolution. And our attempt to appraise the revolutionary though 1 
of an age so like our own, to examine its consistency, to see to wlut 
extent these thinkers were gigantic minds and to what extent t lie \ 
were merely deluding themselves with dreams of a heavenly < its 
is in reality so much more than history: it is an attempt to oricni 
ourselves with regard to our own intellectual instability. 

Mr. Becker’s scalpel lays bare two principal weaknesses in 1 1 1< 
anatomy of the Philosophers’ thought: the religious, almost m< 
sianic, character of their rationalism, and the fact that, although 
they affected to despise morality and religion, when they found ilui 
their fight might lead through the assault on these to the destruct i< >n 
of the social fabric, they pulled their punches. With the first of tin < 
the author deals the more effectively. In a very significant sect mu 
in the last chapter he points to the religious ritualism of the From h 
Revolution as the logical sequel to the heavenly city of the Philos 
ophers, and then turning to the communist movement and iIm 
R ussian Revolution he shows the fundamentally religious charm in 
of Marxist agitation and thought and the religious symbolism in 
volved for example in the apotheosis of Lenin. This is of con 1 m 
entirely true, but it may be pointed out that Mr. Becker’s analogy 
between the Philosophers and the communists is too closely drawn 
The enthusiasm of the first was largely Schwarmerei; it was the soi 1 
of day-dreaming and project-making that intellectuals have alway. 
been prone to, and on which incidentally the best of our intellect u.«l 
achievement has been built. But the religious fervor of the com 
munists has a mass base; it springs, as all of us recognize, from tin 
passion arising out of a desperate economic situation. 

It is for that reason that Mr. Becker’s second indictment of tin 
Philosophers — that in the crucial moment they pulled their pim< In . 
— is even less applicable to the present revolutionary movements 
The Philosophers were interested enough in an intellectual revolu 
tion, so long as it did not involve a real break with the social heiit 
age. But they stopped short of social revolution because they wen 
themselves an integral part of the world that would thus be de 
stroyed. Hume locked his Dialogues up in a desk because he sin . ml 
from the moral depravity that might How from his strictly logu.il 
theses; Franklin abandoned his youthful atheism because, as Mi 
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!le< kcr remarks, it was “not very useful to him, a respectable printer 
1 ml politician living in Philadelphia.” For was he not Poor Richard, 
the best bourgeois of them all, dependent for his career to swim on 
the rapidly mounting tide of middle-class power? Here again a 

< loser inquiry into the economic soil of eighteenth-century ideas 
would have clarified and corrected some of the implications of the 
hook. For while communist Russia is keeping a good part of the 

< ipitalist social heritage — our entire technological system, our 
money mechanism, our militarist and international tactics — its 
hi 1 ving revolutionary strength is far from the compromises of Hume 
mil Franklin and Diderot. And that strength is, we may guess, de- 
1 ived from an entire economic class, and not from philosophers. 

!932 


Roosevelt and History 


T he American people, Mr. Dooley once reminded us, buil< 
their triumphal arches out of bricks, to have missiles hand\ 
when their heroes have fallen. So with Franklin D. Rons, 
velt, who has had his taste of Carlylean hero-worship and is mm 
( 1 93^) experiencing one of the fiercest lynching bees in our hisioi y 
In this context the annotating and publishing of five volumes of i In 
President’s state papers 1 — one for the years of his governorship a ml 
one for each of the years of his first term, with volumes for the lain 
years to follow — is an act of historical consciousness. Mr. Roosevelt 
is making his appeal from the distortions of the day to the perspc. 
tive of the generations. 

His volumes deserve that sort of perspective. They represent .. 
significant event both in the art of history and in the history of pub 
lishing. One could devote considerable comment to such things a . 
the excellent format; the order and clarity of the editing by |mln 
Samuel Rosenman, who was the Governor’s counsel and has been 
the President’s literary aid and adviser; the dramatic story ih. 
speeches and messages tell of political conflict and national crisis 
and vast administrative effort in dealing with it; the light that ill. 
President’s prefaces and notes and the excerpts from press coni, i 
ences shed on the inside history of some of the major events and <>n 
future policy. But these are not volumes to be reviewed briefly l.n 
either text or gloss. It takes a week of reading merely to hit the high 
spots of the 3500 pages, a million and a half words; one would need 
a small volume for adequate comment and criticism. I prefer i<> 
meet the President’s courageous gesture toward history by a mm. 
foolhardy gesture, and risk setting down a few reflections that ih. 


1 The Public Papers aiul Addresses of Franklin I). Roosevelt. New York, k.imlmu 
House, 1938. 
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volumes evoke on Mr. Roosevelt’s place in what Justice Holmes has 
< .1 1 led “the campaign of history.” 

I use the Holmes phrase deliberately. For there can be no doubt 
1 hat Mr. Roosevelt would be but small shakes if history had not 
« unscripted him to its wars. The figure of him that emerges even 
I rom these relatively formal pages is a warm and human figure, with 
.1 lusty talent for both talk and action — but it is not that of a super- 
man. Had he come to the presidency at another time — say in 1924 
instead of 1932 — he might never have emerged as more than a 
skillful politician, with a sharp mind, an expansive manner, a sense 
of command. The first volume of these papers, dealing with his 
years as Governor, is entitled The Genesis of the New Deal only as 
.1 historical afterthought. It needed the years that his sickness gave 
him of enforced isolation and brooding reflection to develop in the 
Roosevelt of the 1920’s a sense of mastery over himself and others; 
but it needed the tensions of the Great Depression to evoke that 
mastery and give it a historical framework within which it had an 
impact on events. 

Roosevelt was an able officer whose generalship would never have 
emerged except in a war atmosphere. It is no accident that the 
metaphors throughout the volumes on the presidency are war meta- 
phors. An intense, embittered, twisted personality such as Na- 
poleon or Hitler carries war within him wherever he goes and im- 
poses that war on the world. But a man like Roosevelt, whose en- 
ergies are closer to the surface, needs the outer compulsions of 
economic collapse and social crisis to mobilize those energies and 
evoke the martial in them. 

But what has been the character of this war? It started as a war 
against the depression; it has been transformed, by the inescapable 
logic of events, into a war between an entrenched minority and an 
awakening majority. I doubt that this trend was either conscious or 
deliberate. One can read in the successive volumes the President’s 
•.11 uggle against it, the conflict between his inherited traditions of 
thought and action and the coercion of events. There is agony to be 
lead in these volumes. For Mr. Roosevelt was not born to lead the 
democratic phalanxes. History will see in him the paradox of a 
lauded aristocrat and gentleman farmer, a rentier living on funded 
income, who had to place himself for a period at the head of the 
in ban and agrarian masses. He has always conceived of himself as 


A GALLERY OF AMERICANS 


246 

making the minimum necessary adjustments to the conditions <>l 
capitalist collapse; but even that minimum has been fought so bii 
terly by one of the blindest ruling classes in history that Rooscvrli 
had to become the conscious leader of the majority forces in ord< 1 
to save capitalism despite the capitalists. 

In one important sense his class roots have enabled him to as 
sume this role. Had he come from the lower middle class he migln 
have turned out a Hitler; had he come from labor, a Ramsay Ma< 
Donald; had he come from the financial group, a Neville Chambci 
lain. But coming from the landed gentry, with a tradition that had 
always included a distaste for money-making and not much of a 
knack at it, he has had a detachment from the economic rulers <>l 
America that a man who was one of them or a man who envied them 
and panted for their position could not have had. Only a membri 
of an old family, a little amused at the fierce pecuniary and specula 
tive absorptions of the novi homines , could have had the courage 
to break with them and take the punishment. 

In considering a final estimate, one must remember that the 
war is still going on and history is written by the survivors. \ 
historian in a fascist America will set Mr. Roosevelt down as weak, 
indecisive, degenerate, a prisoner among reckless socialist theorisis, 
a dreamer bemused in a humanitarian dream. A historian in .. 
socialist America will see in him a confused but well-intentioned 
forerunner, who saved America from the anarchy of laissez-jan e 
but brought it close to collapse by his failure to carry through the 
logic of his own premises. Mr. Roosevelt himself does not have, and 
these volumes do not reveal, a clearly articulated social philosophy. 
He learns rapidly but retains slowly; he is a brilliant improviser but 
not a cogent thinker; he is a tactician without being a theorist. Yn 
he has a constant sense of historical perspective. He knows that w < 
are living on the thin edge of history; he has no illusions about an 
individual’s capacity to rule the forces of the historical process; lai 
more than Lincoln or Andrew Jackson he is aware of his relation 
to the upsurging movements of American democracy, and of tin 
strength and purposes of the opposing forces. 

There are certain things that history will concede his having a< 
complished toward survival— a framework of social-security I eg is 
lation, a basic code for labor bargaining that has given organized 
labor a chance to double its numbers, a set of cushions against 
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pi (•( ipitous bank panic, a gentleman’s code for the marauders of the 
< 1 1 cities markets, a start toward public control of the utilities and 
Miher big business, a liberalization of the Supreme Court and an 
id vance in popular education about the judicial process. Above all 
• he his role has been that of the educator who has had an enormous 
influence in changing the premises of popular thinking and political 
discussion. But will that prove enough? Twice he had a chance to 
go beyond this framework of achievement — once in 1933 in the 
midst of the general panic, when he could have nationalized the 
hanking and credit system; a second time after his re-election in 
!<);;(), when instead of deflecting his energy on a constitutional fight 
lie could have spent it on driving through a decisive program of 
<•< onomic planning. He muffed both chances. 

If, as I suspect, Roosevelt’s failure turns out to be like that of 
Miher reformers who have willed the ends without daring to will 
1 lie means, he will be better remembered for his inadequacies than 
for his achievements. Yet whatever the outcome, he will be remem- 
bered also as a man who, without being of the people, was able to 
(Mine near them; who, without being a scholar or an artist or a 
gicat master of words, was able to grasp and to some degree com- 
municate what the common man dimly felt. The needs and hungers 
uid aspirations of the ordinary man and woman speak, in all their 
1 on fusion, through these volumes as they have never spoken before 
in the state papers of an American President since Lincoln. If these 
voices eventually will have to find far different channels for ex- 
pression, it will be because the human vision of the reformers is 
< Icarer and stronger than their economic grasp and their political 
tenacity. 
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Jim Farley: Soldier and Artist 


O urs is a relatively literate administration. Several of tin 
Cabinet, including Mr. Ickes, Mr. Wallace, and Mr. Cum 
mings, have turned authors; and of the Little Cabinci. 
Thurman Arnold and Jerome Frank and Harry Hopkins, in ad 
dition to throwing minor frights into dowagers every morning at 
breakfast, write books that give the whole family a major scare pc 
riodically. And, of course, there are the writing Roosevelts, husband 
and wife. But Jim Farley as author is something novel — and de- 
lectable. Jim has been, on and off, the biggest breakfast bogy o! 
them all. He has been damned by the radicals and intellectuals loi 
a hand-shaking Babbitt. He has been scorched by the reactionaries 
as a grafter and a tyrant. And the liberals have pointed their fmgvi 
at him as the sinister side of the New Deal. Now Jim has dared wi in 
a book, 1 and has placed his life in our hands. 

It is an engaging book and an engaging life. It is the sort of bool 
that would have delighted Lincoln Steffens. For whatever else may 
be said of Jim Farley, he has not a tithe of the hypocrisy of the 
Republicans who attack him, and he lacks the smugness and c am 
of the reformers. He is proud to be a politician. He delights in re- 
counting his methods and his rewards. He knows he has come lai 
in the world. A poor Irish boy, of a line of peasants and day-labom s. 
a boy who worked in the brickyards and tended bar in his mothei \ 
saloon and later got eight dollars a week as a bookkeeper, is now a 
dispenser of jobs and patronage to hundreds of thousands. I Ik 
political heeler who started by ringing doorbells at Grassy Poim 
New York, and who trembled when he reached the heights ol an 
audience with A1 Smith or Boss Murphy, is now a political movei 
and shaker, creator and confidant of Governors, Senators, Pi cm 


i Behind the Ballots: the Personal History of a Politician. New Yoik, I I n < nut t, 

Brace, 1938. 
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dents. Jim Farley has made good, and this book (whoever may have 
helped write it) is his utterly unself-conscious success story. 

It is the pre-convention campaign of 1932 that looms largest in 
his mind and book. In i93°> when the Roosevelt forces began pre- 
paring the presidential build-up, Farley was New York State Boxing 
Commissioner, and a second-string politician. I11 1 93 2 > a ^ er the 
convention, he was the acknowledged field-marshal of the national 
Democratic forces, hailed as an organizing genius by veteran poli- 
ticians. The credit for the 1932 victory, both at the convention and 
at the polls, must go to one of the greatest trio of generals in the 
history of campaigning — Roosevelt, Farley, and Louis Howe. There 
never was a stranger assortment than these three made — the smiling 
and confident patrician who knew how to reach the common man. 
certain of his star even when he was hazy as to what he would hitch 
to it; the tall, massive, Irish building-supply salesman who could 
talk to the run of political heelers and “leaders” because his men- 
tality was theirs, only raised to the nth power of shrewdness and 
drive; the gnome-like little newspaper reporter, his hundred pounds 
of body racked by asthma, devious, cunning, a Lilliputian Warwick 
dominated by the single idea of making his “Franklin” President. 
In a sense, of this trio, one was the front-man, one the leg-man, one 
the behind-the-scenes man. 

The most important story in the book is the account of the way 
in which the Garner delegations in Texas and California, which 
held the key to the 1932 nomination, were won over to Roosevelt. 
Farley says everything was aboveboard, that there were no deals, 
that Hearst had nothing to do with it, that Garner feared to jeopard- 
ize the Democratic chances by continuing a bitter-end deadlock in 
the convention, and released his delegates through Sam Rayburn 
without any promise having been made about the vice-presidency. 
I lie ingenuousness of this is relieved somewhat by Farleys admis- 
sion that there was a tacit “understanding about the vice-presidency 
between Rayburn and himself, although no words passed to con- 
firm it. Logicians interested in intuition and the transcendental 
would do well to make a study of convention politics. 

There is a good deal more “inside stuff in the book. I suspect 
1 bat for every decision to tell all, Farley made five more to keep his 
peac e and to convert the book (in Mr. Dooley’s phrase) into “a 
hitching post for bis silences.” But what there is makes a rich 
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enough harvest: that A 1 Smith, for example, never said: “Hello, 
you old potato” to Roosevelt in the 1932 reconciliation scene, Inn 
that the phrase was contributed gratis by a reporter; that Rooscvrh 
and Martin Conboy, his counsel, had not reached any conclusion . 
about Jimmy Walkers guilt or innocence when Walker resigned, 
that Paul McNutt fought Roosevelt bitterly at the 1932 convention 
and was not scrupulous in his methods; that Huey Long was tlx 
enfant terrible of the Roosevelt forces at the convention, almost 
wrecking them by his exuberance; that his plan for his own role in 
the campaign was to be given a special train, equipped with loud 
speakers, and swing around the forty-eight states promising iminr 
diate payment of the soldiers’ bonus. The best story in the book is 
the one about Huey Long’s hat. Huey was chafing at the delay in 
getting his share of the spoils in the form of federal appointments 
for his men. He determined either to break the President 01 in 
break with him. The climax came at a White House interview, 
during the better part of which the blustering Kingfish kept lus 
bright-ribboned straw hat on in the President’s presence. The Pi cm 
dent was cool, smiling, perfectly aware of what was going on, and 
quietly firm. Finally Huey took his hat off and kept it off. At the 
end of the interview he said to Farley: “What the hell is the use ol 
coming down to see this fellow? I can t win any decision over him. 
Yet before Long’s death Roosevelt was worried enough about him 
Farley conducted a secret poll indicating that Long would get be 
tween three and four million votes running as an independent, 
fairly well distributed over the country and enough to hold Un- 
balance of power in 1936 and elect a Republican. And he learned 
also that there were “Hate Roosevelt’’ financial moguls who wen 
ready to put up the money for Long’s campaign. 

There are other items as interesting, if less momentous: that when 
the “philatelic scandal” broke and Farley was accused of handing 
out special stamp issues to friends he could have shown from Pom 
Office records that Republican bigwigs had always got valuable 
stamp handouts, but decided it was more generous and also betlei 
politics at the time to keep quiet; that Roosevelt draws sketches lot 
many of the stamp designs himself; that the Mother’s Day stamp 
was diawn by him, with Whistler’s picture as a model, but th.u in 
the process of revision at the Bureau of Engravings a vase of Mowers 
had to be added and the mother’s feet subtracted, bringing irate 
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letters from Whistlerites on both scores; that Emil Hurja, the wiz- 
nd ballot-sampler of the Democrats, was way off in 1936, predicting 
only 376 electoral votes, while Farley guessed dead right; that 
Roosevelt asked Farley to assure Senator Robinson in the midst of 
1 he Supreme Court fight that the Van Devanter vacancy was his but 
that the appointment could not be made immediately; that the 
President has not made up his mind about a third term, and is too 
smart to talk about it now. 

Parley loves politics, and is almost a pure artist at it. I call him 
.1 pure artist because his art is unobscured and unhindered by con- 
siderations of substance. It was sheer and ironic accident that made 
him the political generalissimo of the New Deal. Had the cards 

I alien differently, he might with greater comfort have devoted his 
talents to a Republican or a conservative Democrat. For there is 
scarcely a breath in the book of the substance of politics — of pro- 
gram and social forces, of revolution and reaction, of labor and 
( apital and the middle class — what the younger group around Mr. 
Roosevelt calls the “politics of principle.” Farley is sometimes lik- 
ened to Mark Hanna, but in one respect the similarity falls down. 

I I is true that Farley, like Hanna in his day, modernized the political 
(ampaign and applied business methods to it — the build-up, the 
“deals,” the salesman treks across the continent, the systematic 
(overage of minor “leaders,” the large-scale “personal touch,” the 
sample polls, the network of reports and communiques, the elab- 
orate espionage system. Yet in Hanna the capitalist outweighed the 
politician. His politics was in his own sense a politics of principle — 

( apitalist principle. Farley’s is much more a devotion to forms and 
traditions of the political game. 

It is all mimic warfare for him, like the battles of the Norse gods 
in Valhalla: after the day’s fighting their wounds were healed and \ 
they all sat down amiably to supper. Farley’s politics has the same 
sporting spirit — like football or boxing. His words indicate that he 
actually thinks of himself as a prize-fight manager, and of the Presi- 
dent as the most valuable fighter in his string. His conception of 
convention politics is in the sporting tradition; it is chessboard 
politics, requiring concentration and finesse, but the counters that 
are moved about have only the symbolic value that attaches to vic- 
tory or defeat (1 am not forgetting the patronage system, which 
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Farley is frank in defending — but he is not venal), and none of tlu 
substantive values upon which in the social struggle victory and 
defeat themselves depend for meaning. Set his account, for example, 
beside the account of a Democratic convention in Matthew Joseph 
son’s Politicos or Herbert Agar’s Pursuit of Happiness ; being moi 
alists, they see the formal hollowness and the hidden social mean 
ings; being a political technician, Farley sees the formal beauties and 
does not look beyond. 

It is from this angle that we may approach two present fads, 
otherwise paradoxical, about Farley’s relation to Roosevelt and Ins 
loyalty to the President and his increasing coldness for the New 
Deal. Farley has been a good soldier persistently. He has followed 
orders, and often taken the “rap.” Bryan had no Farley, nor had 
Woodrow Wilson, and the measure of their lack was in part the 
measure of their failure. A Farley is an essential transition figure. 

C No party can move toward the democratic collectivism which is 
America’s manifest destiny without keeping its rear protected and 
its lines of communication with the past well open. Farley, with his 
middle-class mentality added to his craftsman’s sense of the job has 
filled that function. 

But that same middle-class mentality and that same craftsman’s 
sense are now elements of danger to the New Deal. Farley, for all 
his discretion in the book, is plainly anguished by the President's 

I drastic persistence in his reform aims. Surely Mr. Roosevelt and his 

advisers are too much in earnest to play the game well, are taking 
risks disproportionate to the political rewards, are even endangci 
ing Farley’s big sacred cow — Party Unity. The story of the past few 
years is tossed off with a casualness, a discontinuity, a studied avci 
sion to saying much, that show clearly Jim’s heart is not in it. The 
mood of the last pages betrays a sense of almost tragic conllict — be 
tween the demands of the good soldier which tell him to remain 
loyal, and the demands of the craftsman in politics which tell him 
that Roosevelt and his advisers are allowing considerations of soc ial 
policy to intrude themselves into the domain of pure politics. 

If Farley should follow “Jack” Garner, whom he fervently ad 
mires, and break with the administration, what would be the con 
sequence? In one sense, he is already part of the past. The New Deal 
has also a new politics, which every future administration will have 
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(o copy. It is the politics of the deed. In place of Farley s classical 
allegiance to the patronage system as he has always understood it, 
there is the politics of relief and the WPA and social security and 
labor legislation, and grants-in-aid to the states, and farm subsidies 
and public works. There is little in the book about this politics, for 
| im Farley was not brought up to it. Events move fast. Six years ago 
he was an innovator. Today there are new men for new methods 
a Hopkins, an Ickes, a Wallace, a Lilienthal, above all a Corcoran. 
What Jim Farley must think of these novi homines , and how elo- 
quent are his silences about them! His place in history will be most 
( I early understood when an attempt is made to find a Failey lor the 
new politics. But before that happens much else will have happened 
that Jim Farley will never understand. 
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Mr. Justice Black 


Hugo Black — a Personal Plistory 

I was on the revenue cutter off Norfolk, along with about seven! y 
five reporters and photographers who had converged on the 
pleasant Virginia seaport to surround a man finally trapped I 
marveled at how little rancor the quarry showed when he met the 
newspapermen. In the cabin, before he went on deck to confroin 
the cameras and notebooks, he told me with amusement how hr 
had been hounded in London by American reporters. That vn y 
morning I watched his unperturbed cheerfulness survive even the 
efforts of a photographer outside his cabin to poke his camera be- 
tween the slats at the bottom of the door; he wished, I suppose, to 
preserve for posterity a pictorial record of the legs of those inside 
Although in his statement Justice Black hit at the distortions of the 
press, he somehow made the reporters understand that his quarrel 
was not with them but with their bosses. And two days later fu- 
made his radio audience of some thirty million understand why hr 
was talking directly to them. The idea of using the radio was oik 
which had come to him on his way across the Atlantic. It was a 
sound democratic instinct. And because he followed this instinct, In- 
turned what might have been, in a sense, a lynching bee into sonic 
thing like a triumphal homecoming. 

I shall not easily forget an extended conversation with Justice 
Black on the evening following his arrival. Journalists learn to be 
skeptical of the drama of events, and yet there are moments when 
man and occasion combine to leave an ineradicable mark. This was 
one. Justice Black’s biography, as 1 have pieced it together from this 
and other sources, is one of the most moving and contradictory 
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i nurds in our history. Since the sources were sympathetic, the 
i r< ord I am setting down may contain a degree of bias or rational- 
ization. I offer it not as a final critical account but as a personal his- 
toiy, in which I have sought to view the action as the actor might 
have viewed it. 

Hugo Black was born in 1886 on a farm in Clay County, Ala- 
bama, the youngest of a large family of a desolately poor farmer. He 
was of Scotch-Irish and English descent, and his Irish ancestors had 
been driven out of their country for their religious beliefs. When 
lingo was five, his father moved to the county seat at Ashland, 
bought a small store, and became a tolerably successful merchant. 
I lie county was poor; it had neither bank nor hospital, but it did 
boast a primitive sort of academy called Ashland College, which 
provided the boy’s schooling from six to sixteen. He studied medi- 
« ine for a year, but he had always had a hankering for law, and so he 
left medicine to complete a two-year law course at the University 
of Alabama. In 1907, at the age of twenty-one, he settled down to a 
< areer as a Birmingham lawyer. 

There followed intense work at law, reading crowded into the 
night hours, rapid political success. Birmingham was the school 
that taught him. He made close connections with the trade unions; 
m 1 909 he represented the miners’ union in its first Alabama strike; 
later he was attorney for the carpenters’ union in another important 
suit. He loved the techniques of the law, mastered its procedure, be- 
gan to build a state-wide fame. This led naturally to politics, and 
Black was elected police judge in 1910, at twenty-four, and prosecut- 
ing attorney in 1914. He had been absorbed with politics ever since 
he could remember; he recalls staying up all night as a boy of ten 
to listen to the election returns for probate judge. He was a hard 
and tireless campaigner; for the 1926 election he campaigned for 
thirteen months, dropping all his work, covering every county in 
the state, some of them twenty times. His opponents learned to fear 
him, because his appeal was that of one who knew his audiences and 
loved to match wits with them. In fact, as I talked with him I had a 
notion that when he came to make his radio statement he would 
I eel isolated before the microphones. He would, I think, have pre- 
I erred to carry his answer to actual audiences all over the country, 
lace to face with the people to whom he responded and who re- 
sponded to him. 
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That a man like Black should have come to join the Klan is oik 
of those facts monstrously hard to grasp until you approach it nut 
as a moral problem but simply as a piece of political behavim 
Black’s career was that of a progressive in politics, and in the Soul 1 1 
in the decade after the World War such a career inevitably crossed 
that of the Klan. For the Klan had not inconsiderable roots, .1 1 
though twisted ones, in the mass mind. Its superpatriotism fitted 
the anti-radical mood after the war; its law-enforcement plank wcni 
strong in the period of Prohibition racketeering; in regions <>l 
economic distress its nativism seemed an insurance against tin 
competition of immigrant labor; amid the decay of religious fail 1 1 
its mystical religionism had an appeal; its attitude toward the Nr 
groes was integral to the Southern psychosis of “white supremacy.' 
In such a soil the Klan grew with an intoxicating speed that seemed 
its own sanction. Many of the younger Southern leaders felt help 
less before it. They must either ride the whirlwind of the Klan 01 
surrender, and they had no thought of surrendering. 

It is easy to call their point of view contemptible. It was a tragi< 
mistake, and it is clear that Justice Black thinks so now. But it is 
easy to be wise after the fact. In Alabama at that time not only (hr 
farmer and merchant were Klansmen; go per cent of organ i/rd 
labor in Birmingham was enrolled. The common people had brm 
captured by the Klan, for it buttressed them against problems t he y 
could not understand with principles that seemed eternal. I lx 
Klan assumed, moreover, a radical attitude on many specific issues 
which appealed to the progressives. Like the fascist movement in 
Germany, it combined a spurious radicalism with terrorism. Those 
who leaned toward the first were often able to shut their eyes to the 
second. But as the Klan madness took its swift and terrible course, 
and as it became the prey of racketeers and hoodlums, its fasti si 
character grew ever clearer. Before that process had gone far, Hugo 
Black had left the Klan, but he could not escape the shadow of ii 

He was from the very beginning a “joiner.” Even before he was 
of age, he had put in his application for the Knights of Pythias and 
the Masons. He had a youthful fervor for these secret societies 
Somewhere around 1920 he was approached to join the Klan. i I< 
pleaded lack of time; he was then Grand Chancellor of the Knights 
of Pythias and an officer of his Masonic lodge. I Ie was skeptical ol 
the Klan’s exclusion of Jews (the Masons admitted them), eager to 
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I ll( , w the character of its members, suspicious that they might take 
,| u . | ;l w into their own hands. The matter was dropped, but soon a 
, lose friend approached Black again, and this time overcame his 
objections. But it was not until two years later that Black actually 
.mended a meeting and paid dues. He went to very few meetings, 
and when he spoke it was to warn against lawlessness and religious 
intolerance. Finally, on the eve of the Senate race, he resigned alto- 
gether. 

He resigned, but he did not openly repudiate the Klan. To have 
done so would have taken greater political hardiness than Black 
possessed. And he accepted in his election the support of the Klan 
people, because he needed the votes of the workers and farmers who 
made up its members. In 1926, after the election, he was invited by 
|. sdale, the head of the state lodge, to address a meeting at Birming- 
ham at which Governor-elect Bibb Graves was also to speak. He 
went to it, as he went to similar meetings of other societies. He was 
i„ a jubilant mood after his victory, and he thanked the audience 
lor its support as he had thanked many other audiences. His speech, 

1 1 the Sprigle version of it is correct, pulsed with a vague religionism 
and an overaccented brotherly love, but little more. After that, he 
never attended another Klan meeting, and his relations with the 
Klan grew steadily worse. In 1928 his support of A 1 Smith went di- 
rectly counter to the Klan’s policy. In 1930, when Heflin (who had 
been read out of the party for bolting Smith) ran for the Senate, 
black stumped the state against him, further embittering the Klan, 
which was openly backing Heflin. And it was Black s opposition that 
defeated Heflin and elected Senator Bankhead, as Heflin has him- 
self admitted. 

Hugo Black is no Klansman. Everything that he has stood tor in 
his eleven years in the Senate runs counter to what the Klan has 
stood for. The Klan itself hates him bitterly now, as the Alabama 
employers hate him, and it has evidently lent its records with great 
willingness to the “investigators.” Black has supported human 
1 ights in their crucial aspect in the America of today— the right to 
have a job and get decent wages and not work excessive hours; he 
has fought for adequate relief for the unemployed from the ravages 
of the depression; he has fought to give Negroes in the South the 
same economic status as whites, and to save them from discrimina- 
tion in the provisions of the wage-hour bill; lie has fought tor the 
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consumer of public-utility services; he has fought for the liberation 
of the common man from the oppressive weight of the giant mi 
poration lobbies, which have hitherto kept him from thinking freely 
or freely exercising his political privileges. Black has throughout 
his Senate career been more than the politico who pays lip-servi< <• 
to the tenets of liberalism. He has been a passionately sincere hu 
manist, guided throughout by his understanding of the fundamcn 
tal truth of the new militant liberalism — that the basic approach to 
human rights lies in securing for the individual that economic free 
dom on which alone the dignity of the individual can be based. 

Hugo Black was not born to this knowledge. He was no New 
England Brahmin, no Western Populist, no New York intellect ua I . 
He did not have in his blood and at his command the traditions nl 
intellectual enlightenment that Justice Holmes, Senator La Tnl 
lette, Justice Cardozo inherited. For what he is, he has had to sweat 
and fight. He has come up from the ignorance and bigotry of the 
Southern masses. He has fought his way from a rudimentary school 
ing and a small-town law practice into national prominence. He 
has had no one like Emerson near him to discuss Plato with, .is 
Holmes did, no Harvard training as Brandeis did. He has had i<> 
grope his way unaided through books, see through their platitudes, 
get at their truths. On his visit in London the man he sought out 
was Harold Laski, the place he sought out was Toynbee Hall, tin 
books he looked for in the bookstalls were a volume of Grote's 
Aristotle which was missing from his collection, and Thucydides 
History of the Greek Wars. Between the philosophical radical <>l 
today and Black’s origins in the little town of Ashland, Alabama, 
stretches an enormous span. The story of how that span was built 
is the story of the education of Hugo Black. And in that education 
the Klan incident was an episode, blunderingly entered upon 
and now being bitterly paid for. But the results of that educa 
tion hearten us with a renewed belief in the possibilities of Aitin 
ican life. 

Black’s Senate record was such as to wipe out, in his own mind 
as in the minds of those who valued his liberalism and humanity, all 
concern with, if not all memory of, the brief Klan years. When the 
nomination to the Supreme Court came to him, he accepted it as a 
recognition of his work as Senator. If he did not mention to tlx 
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I'icsident his former Klan membership, it was because by the side 
• •I his Senate career it seemed irrelevant. We may regard such a 
judgment as an error, but it was understandable. 

There are some who feel more strongly about his failure to tell 
the Senate about the Klan connection when the issue was raised, 
hut the same sense of relative unimportance would have operated 
m T) lack’s mind with respect to the Senate. There would be, in ad- 
dition, his unwillingness to involve the administration in a row over 
hi episode which seemed to have lost all meaning, the fact that no 
Senator questioned him on the subject, and finally a feeling of pride 
that the least his own colleagues in the Senate could do would be to 
judge him on the basis of their association with him. 

When the Sprigle series broke, Black was in London. He knew 
that groups similar to those behind these articles had, in both his 
senatorial campaigns, sent agents and investigators to Alabama who 
had scoured the state to find something they could use against him. 
In fact, the Sprigle material itself was not new, except for the steno- 
i.iphic records; the letter of resignation and the “grand passport” 
had both been made public in Alabama during the last Senate fight. 
Knowing this. Justice Black was inclined to give the American 
people more credit for keeping their heads than we turned out to 
deserve. When he found that the articles were raising a storm, he 
had to face a bitter choice between making a statement and remain- 
ing quiet. But it is clear that to put the charges in their true per- 
fective would have been impossible from across the ocean; the 
only items to survive transatlantic passage and the mercies of the 
newspaper moguls would have been the admission that he was 
once a member of the Klan. And Hugo Black has had as good a 
t nil ling in political tactics as the next man. He knows that when 
you are unscrupulously attacked, instead of answering at a dis- 
advantage, it is better to wait until it is your show, and then strike 
diamatically and hard. Hence the wait and the eventual radio 
sjK Cch, although as a speech it must be admitted that it lacked the 
< .mdor and fullness his friends would have liked. 

There are several ironies about the whole episode. The obvious 
one is that so militant a New Dealer should be accused of being a 
fractionary. Another is that this man, charged with hostility to 
Negroes, would have faced defeat in another senatorial contest be- 
i .1 use he had fought too strenuously for raising the wages of Negro 
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mill hands and lumber workers. But the greatest irony is that ilu 
most fervent Senate admirer of John Stuart Mill and the lihcul 
tradition should be charged with being a bigot and an enemy «•! 
civil liberties. Mill’s Autobiography and his essay On Librit \ 
Plato’s Dialogues, and Grote’s Plato — these are the books on wlmli 
his mind dwells. But there are two authors whom he has read even 
more assiduously: Jefferson, whose set of writings in his library in 
completely marked up; and John W. Draper, whose highly libci 
tarian Intellectual Development of Europe he has read four or li\ • 
times. The curious may even now turn to the Congressional Recoul 
for 1929 and read Black’s fervid speech against the Treasury bill 
for censoring books from abroad, in which he quoted Draper’s a< 
count of the burning of the Alexandria library; and then compai < 1 1 
with Heflin’s speech on the subject. 

I do not mean to say that Justice Black is all of one texture. In 
fact, the remarkable thing about him is that he is so full of conn .1 
dictions. He is not a simple man to understand. His critics h.m 
called him slippery, but that was not the best word I found in hi 
him. I found a man who was confident of his strength. I found » 
quick and elusive intelligence that defied whatever rules I had bmli 
up for putting people in their proper niche in my own mind, lien 
was a man who had toiled day and night over his law books and lud 
still kept an open mind for ideas; a man of limited education .11 id 
sectional outlook who had managed to become a statesman as well 
as a tactician; a progressive who was also a Southerner, and win* 
believed that the problems of progressive democracy in the Soul 1 1 
had to be approached differently from the same problems in 1 1 1« 
North; a lawyer and politician who knew more about econonm 
than almost anyone in the Senate, and who had dug beneath tin 
political forms of today to their economic realities. 

Such a man could do much to vitalize the Court and to broaden 
himself further in the process. He is on the Court now and he mean-, 
to stay. He knows that he belongs there, and he feels that l Ik* mm 
jority of the people want him there. The impression has been built 
up that he is not of good legal caliber, and that his talents are <>nl> 
those of the police judge and the prosecutor. That is not true Ii r 
true that he never had a Harvard Law School training and nevri 
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n .is an operative in a New York law factory. But he has come up 
i^ainst the smart lawyers and the corporation lawyers, both in his 
piactice and in the Senate; and the encounters have not left him 
with a feeling of inferiority. He probably does not know much 
•bout admiralty or patent law, but neither, I should venture, does 
inyone else on the present Court; both those subjects should long 
‘Ho have been segregated in a special court of experts. Justice Black 
i*» no backwoods lawyer. For years before he came to the Senate he 
bad a large and brilliant law practice in Alabama, which had begun 
io net him an income of some $40,000 a year. And as for the “cer- 
lioraris” — those voluminous writs over which the justices exhaust 
ihcmselves during the summer — time and a quick eye and a nimble 
Intelligence have proved sufficient equipment for other justices. 

I echnical questions aside, we must recognize that the Supreme 
< *ourt justice of today must have more than law courses and fat cor- 
poration fees to his credit. He is right in the center of the formation 
o! economic and social policy. He must combine technical ability 
will) economic realism and philosophic grasp. Justice Black does 
noi have either the philosophy or the style of Justice Cardozo. But 
more than anyone else on the Court he resembles his close friend 
1 11st ice Brandeis, if not in moral fervor at least in the combination 
"I legal acumen and economic knowledge. He may yet write Court 
history, as he has already written Senate history. 

1937 


Mr. Justice Black , Dissenting 

• T | 1 he man who wrote that opinion,” I heard a legal friend say 

of one of Justice Black’s dissents, “is a damn good lawyer.” 
J- And he smiled broadly and knowingly. I did not smile back 

• 1 l he innuendo that Justice Black did not write his own opinions. 
I he remark summed up the peculiar dualism of attitude of the anti- 
IU.u k people now that he is writing his name large in the Court’s 

• 1 1 1 1 1 : 1 1 s . They cannot help admiring the courage and ability shown 
in his decisions; yet the censor that watches over our self-esteem will 
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not permit them to confess that they were wrong about him in ih> 
first place. The result is the conclusion that, since the opinions .nr 
good ones, it must have been a couple of other fellows who wmn 
them. 

Whoever wrote them, they have set the legal world on its r.n 
There were many among Justice Black’s friends who wanted him 
to go slow when he came on the Court, wanted him to establish In 
position before he began applying his drastic progressivism to tlx 
judicial process. This applies to several of Black’s friends on (In 
Court itself, who received him with a mixture of welcome ami 
trepidation. They regarded him much as a Social Registerite ini” In 
regard a protracted visit by a relative fresh from the sticks, talenn <1 
and high-spirited, but uncouth, unpredictable, and a question. ibl< 
addition to formal parties. They wished he would give himsell .1 
chance to mellow. Several are reported to have said that given h\< 
or ten years in which to master the lore of the Court and steep him 
self in its traditions and spirit, Black would make a great justice 

But Black didn’t intend to wait that long. Outwardly he proved 
malleable enough. His relations with his colleagues have been pei 
sonally cordial. The Chief Justice went out of his way to be friend I \ 
Only Justice McReynolds is still hostile; he regards Black as a mu 
gade Southerner. And well he may, for their two social philosoplm 
are as widely removed as the antipodes. Responding to the friendh 
ness of the other judges, Black has been almost hypersensitive to 1 In 
Court tradition about personal discreetness. He surrounds even In 
casual contacts with elaborate safeguards. He is still suffering I mm 
the trauma of having people forever on his trail during the agom/ 
ing weeks of his cause celebre. 

But while eager to play the game in all personal matters, Just i< « 
Black has challenged the rules of the game so far as constitution.d 
law is concerned. 

Of twenty opinions in which Justice Black’s name has thus l.u 
(1938) appeared, six have been dissents and six have been coin in 
ring opinions in which he disagreed with the Court’s reasoning hut 
agreed with the conclusion. In eight he wrote the Court opinion 
This is a high ratio of divergence, especially for a new just ice. I shall 
pass over the cases in which Black has written the Court’s majoiii) 
or unanimous decision, because the cases assigned to him have been 
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n la lively unimportant. It is as a dissenter that he has most sharply 
hmken the Court’s patterns of thought and most distressed even 
his liberal colleagues. 

The case involving the “obligations of contracts” clause ( Indiana 
t x rel. Anderson v. Brand) does not at first sight reveal the impor- 
1 a 1 ice that it possesses. The Indiana legislature in 1927 passed an 
m 1 establishing a certain tenure for teachers, and then in 1933 it 
p.issed another act excluding township schools from the tenure pro- 
visions. A teacher in a township school who had lost her job sued 
on the ground that the 1927 act established a contract whereby she 

I mild not be discharged Except under certain conditions, and that 
the 1933 act had impaired the obligation of the contract and was 
invalid. The Supreme Court, reversing the state court, held with 
her, but Black dissented. A comparison of his opinion with the 
ma jority opinion by Justice Roberts shows disagreements as to the 
i 01 1st ruction both of the state legislation and of Indiana precedents. 
But basically the disagreement was over the extent of state sover- 
eignty as against the overriding sanctity of contracts. And there, for 
Black, is the nub of the matter. He believes in legislative supremacy, 
•a ate or federal, as against judicial supremacy and the rigid hold of 
ton tract doctrine. Intellectually he knows where he stands in the 
nit uggle, begun in America more than a century ago with Fletcher 
1 ' Beck and the Dartmouth College case, between those who would 

I I rr/.e our order through property institutions and those who would 
keep it fluid through legislative change. 

But the struggle over the contract clause is more an echo of past 
luttles than an expression of present conflicts. More central in 
Black’s judicial career are his opinions in the utility cases. Two of 
them stand out — a dissent in McCart v. Indianapolis Water Com- 
pany and a concurring opinion in United Gas Public Service Com- 
pany v. Texas . The Indianapolis Water dissent created a flurry in 
legal circles on procedural grounds. For Black did the unprece- 
dented thing of dissenting from a per curiam decision, in which the 
< imii t speaks as a whole rather than through any particular justice. 
With a sharp, clipped severity the Court held that the lower court, 
m upholding the state commission’s schedule of water rates, had 
e 1 led in not allowing for an upward trend of prices between 1933 
md 1935. The rates had been held not confiscatory in 1933; but — 
the per curiam opinion argued — they might have become confisca- 
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tory by the time the 1935 decision was handed down. Black’s answn 
to this decision forms the best opinion he has thus far written. It 1 
full, detailed, statistical in the best Brandeis manner; it is powerful 
in its irony at the fantastic delays of due-process procedure; it c ur. 
through the overgrowths of legal jargon which screen the fact dial 
ultimately it is the consumer who p%s for the impotence of ih< 
regulatory system and for the luxury of shuttling cases back and 
forth between courts. It had taken six years for the Commission \ 
order to reach the Court; it was now being remanded; at the same 
rate, it should be back in the Court again in 1943. Black preferred to 
settle it then and there. And he does so on the basis of the prudent 
investment principle which Justice Brandeis had developed in In . 
classic dissents. In the process he writes a severe condemnation o! 
the whole practice of the Court, since 1890, of invalidating state 
regulation of utility rates. 

The Texas gas case was the second round of the utility fight be 
tween Black and the Court. Here again he pulled no punches. In a 
separate concurring opinion he pointed out that the company is an 
affiliate of the Electric Bond and Share, that the salaries paid to tin 
holding-company officials are set down to operating expenses I'oi 
the subsidiary and are paid by the consumer in the form of inflated 
rates. This opinion is notable also for its defense of the jury trial as a 
method of fixing the validity of commission rate-setting (Jusii<( 
McReynolds, in one of his ex tempore speeches from the bench, 
called it “little more than a farce”). 

But the dissent which has proved most breath-taking is the one on 
the corporation as a person ( Connecticut General Life Insurance 
Company v. Johnson). The California legislature laid a tax on re in 
surance premiums which was aimed at corporations from oil in 
states. The Court overruled it as violative of the Fourteenth Amend 
ment, which provides that “no state shall . . . deprive any person 
of life, liberty, or property without due process of law, nor de ny in 
any person . . . the equal protection of the laws.” Black says quin 
simply: “I do not believe that the word ‘person’ in the Fourleenih 
Amendment includes corporations.” And thus he sweeps away Idly 
years of Supreme Court history and strikes at one of the props o! 
corporate power. 

But he does so only after an interesting survey of the legislative 
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and judicial history of the amendment. I believe he is on solid 
ground so far as history is concerned. There has been for some time 
a controversy among American historians as to whether those who 
Iramed the amendment intended it as a protection of corporate 
property rights. That such was their intent was the argument of 
Uoscoe Conkling, one of the members of the congressional com- 
mittee which drafted the amendment in 1866, when he appeared 
before the Court in the San Mateo case in 1882. This would imply 
something of a plot or conspiracy on the part of the committee, for 
i I k* purpose of the amendment was clearly the protection of the 
newly granted rights of Negroes against hostile state legislatures. 
( lonkling’s thesis was accepted as Court doctrine in 1886 in the Santa 
( llara case. Black challenges it as irrelevant. Whatever individual 
members of the committee may have thought or intended, he points 
lo the undoubted fact that the Congress that passed the amendment, 
(lie states that ratified it, and the people in whom the amending 
power rests were told that it was to protect Negroes and not to re- 
move corporations from the regulation of state governments. 

Black’s argument is good. There are, however, three things that 
(rouble me about it. One is that in the face of fifty years of Court 
history it is never likely to be more than a courageous gesture. Nor 
is it merely the time that has elapsed; it is the fact that the person- 
ality of the corporation has become an integral part of our constitu- 
lional law — right or wrong. The second is that his opinion would 
have been more complete if he had taken account of the fact that 
where “person” has been used previously in the language of the 
law and of lawyers, it has also been construed to include the corpora- 
1 ion. The third is that the more strategic line of attack on the abuse 
of power by the courts would have been to insist that “due process” 
should be interpreted only to mean procedural safeguards and not 
substantive determinations of social policy. That was the direction 
ol (he Holmes approach, and an economic realist such as Black could 
( .it ry it out even more completely. 

There remains the question of Black’s impact on the future. 
I Ir is not the sort of person who, like Holmes or Brandeis, can build 
.1 liberal minority around himself. His liberal colleagues are not 
1 <*.K ly to go with him; he is too acid, too impetuous, too downright; 
he ruffles judic ial sensibilities. Like the child in the story he cries 
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out that the king is after all naked, and it has been the whole him 
tion of constitutional law to weave imaginary garments for tin 
nakedness of corporate power. Added to that, there is the fact th.it 
while his decisions are clear and well written they do not have tin 
brilliance of phrase and the sure legal touch that Holmes had, or t In 
scrupulous solidity and genius for procedure that Brandeis has. 

All of which means that Black has become a judicial crusach 1 
before he has come to maturity as a judge. His strength lies in tin 
things in which he was strong as Senator — his feel for economn 
realities, his intrepid belief in popular democratic government .is 
against any sort of oligarchy. He seems to belong in the Jackson i.m 
period of the Court, when the democratic upsurge brought to tin 
bench tribunes of the people who had fought for them in the legis 
latures. Black has proved himself, in the deepest sense, a tribune 1 * * * * <>l 
the people — ever watchful of their interests, zealous in protect in - 
legislative power, reducing utility case?|jD the final problem of tin- 
interests of the consumer, zealous for government 'regulatory povvci 
over corporations. What remains is to see whether he can add to Ins 
other capacities that of patience, and whether he can discipline 
himself to make possible a common base for all the Court liberals 
For the time will come soon when the constitutional crisis will again 
be acute, and Black’s dissenting doctrines will be put to the acid t< si 
— whether they can be translated into majority doctrines. 
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William O. Douglas: Diogenes 
on Wall Street 1 


L ike any body of men that makes prowess and luck its summum 
bonum , Wall Street personalizes the forces with which it has 
-Jtio deal. Since 1934, when the Securities and Exchange Commis- 
11011 was created to watch over the men who manipulate other peo- 
ple's money, its chairmanship has, for the Street at least, ranked in 
interest beyond most Cabinet portfolios. The first chairman, Joseph 
Kennedy, was definitely “one of ours” — a boy from the Wall Street 
iliims who had somehow grown up in that financial Dead End with- 
out succumbing to its gangsterism, but who was nevertheless known 
.md trusted by the big shots on the Street. His successor, James Lan- 
dis. being a Harvard law professor, a former Frankfurter disciple, 
.1 drafter of the Securities Act, and seemingly a brash young man, 
.Housed Wall Street fears at first, but soon managed to allay them. 
Now comes, as the new chairman, William O. Douglas. And Wall 
St reet wants to know, in his own words, “what kind of a bird” he is. 

Apparently the Street has some basis for its jitters about Douglas. 
Mis record thus far is that of the most uncompromising member 
who ever sat on the commission and, despite Kennedy’s belief in 
him and support of him, Wall Street fought his selection as chair- 
in. m with every means it knew how to employ. Now, nervous over 
( lie stock-market slump, aware that the first two chairmanships of the 
31 ( 1 were merely preparatory and that this one is likely to be crucial, 
11 wants to know how “safe” its new mentor is. 


1 I his was written on Mr. Douglas’s selection as chairman of the Securities and Ex- 

1 lunge Commission in 1937, and deals only with his career up to that time. It is 

willien in l he present tense as of that year, and I have allowed it to stand thus. In 

m ) ' } President Roosevelt appointed him to the Supreme Court. 
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Whatever he is, whether radical or conservative, Bill Douarlas r 
the West Coast branch At thirty-nine he has not lost the look ol (Ik 
W estern college boy, lanky, sandy-haired, earnest, able, who h . i s 
come East and made good. The first impression he makes is bucoli< 
— a big fellow, very blond, with light eyebrows and childlike bln < 
eyes — a slow-moving fellow, low-voiced and deliberate in speech 
a simple sort of fellow, with slouching ways and carelessly chosen 
clothes. As you get to know him, however, you discard any notion* 
you may have had of his being either bucolic or simple. He has oik 
of the sharpest and deftest minds in Washington, a capacity loi 
handling people and a calculated skill in winning them over 01 
shocking them, as occasion may require, a sense of strategy, and in 
air of quiet authority. You begin to see him tentatively as a man ol 
immense native ability, who has fitted the standards of an Ameri< an 
university training and the skills acquired in the world of law and 
finance into the ideals of the Wes 5 m lower-middle class. 

Douglas’s boyhood was nomadic in the best frontier tradition 
His father, who was a home missionary, moved from one Westci n 
small town to another. After the father’s death, the family finally sci 
tied in 1903, when the boy was five, at Yakima, Washington. Yakim.i 
was a small town, with the narrow conservatism only a small town 
can show. In fact, the whole state had been little affected at the tim< 
by the radical agrarianism of its sister-state, Oregon. And yet sign-, 
were not wholly lacking of new and native radicalism, based on .1 
dawning consciousness that the natural resources of the state had 
been rifled by predatory finance. 

High school was for Douglas an intellectual awakening, chicdv 
because of good teachers. They made dents in the armor of his con 
ventionality — so much so that the claim made a short time ago by 
the Yakima Republic , a stalwart Republican daily, that “the* Ya 
kima school system should not be held responsible for the cincn 
of the infant prodigy who seems destined to become chairman ol 
the Securities and Exchange Commission” was by no means wai 
ranted. At Whitman College, in Walla Walla, young Douglas 111,1 
jored in economics, but the principal impressions made on hint 
came slantwise from unlikely sources — from an English prolessm 
who, apart from his subject, was a great stirrer-up of young men 
and from a professor of geology and physics whom Douglas con 
siders the greatest teacher he has ever met and of whom he still 
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■ peaks with fervor. As for books, Douglas was too busy working 
outside class hours to read any. One still gets from him the feeling 
ol a man who has never had leisure and wouldn’t know what to do 
with it. During the harvest season he went into the wheat fields 
with the casual laborers, mostly IWW’s, and after work he sat 
around with the “wobblies” on sacks of wheat, while they talked of 
1 heir experiences and their prowess and the dream of revolution. 
I uriously, Douglas seems comparatively untouched by their social 
doctrine. I have rarely seen a man regarded as a radical, even a 
Western radical, who had less interest in labor or revolutionary 
doctrine. 

I low Douglas made the transition from all this to his present 
place has become by now a set of minor myths. He wanted to study 
l.i w in the East, but he had no money. He taught Latin and English 
lor a few years at the Yakima high school and coached the debating 
(cam, but most of what he saved he lost through an unlucky in- 

■ malice venture. Finally in 1922 he set off desperately for New 
Y< )i k. How he took charge of a herd of sheep as far as Montana, rode 
1 her rods the rest of the way into Chicago, and then spent his last 
dollar on railway fare to New York has been told several times. 
What has not been told is how miserable this Western boy felt when 
hr first encountered New York. He found none of the warmth of 
1 lie West; he found only cold, reserved men, intent on success. He 

< ou Id get no work, failed to pay either his room rent or his tuition, 
.md was put out of his dormitory room. He soon managed, how- 
ever, to pick up about $600 by taking a correspondence-school text- 
book on commercial law and fitting each lesson out with an armory 
ol ac tual cases, and it tided him over his difficulties. But the study 
ol law still seemed to him heavy, dogmatic, and stultifying. He felt 
hr bad made a mistake to come East at all, but he stuck the year out. 

I hr last two years of law school were, however, transformed for him 
by (he work on the relation between law and business that he did 
with Underhill Moore, whom he regards as the best teacher in the 

< niiie field of law. 

I* or two years after graduating from law school, Douglas went 
out, like an anthropologist, into Wall Street to study the facts of 
law and life among the natives. He interviewed the high-powered 
lawyers in the* financ ial district, l ight down the line. It was hard not 
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to succumb to the magic of the power that surrounded them, ami 
for a moment at least — so Douglas confesses now — he had a vision 
of becoming one of them. The firm he entered was Cravath, <!< 
Gersdorff, Swaine, and Wood, and what he found in his new woi ! 
was something he had been entirely unprepared for. It was not so 
much law as corporation finance, intricate, subtle, compelling. 1 I< 
threw himself into its mysteries and how well he mastered them 
many a lawyer and broker has since ruefully acknowledged. Il< 
was apprenticed to a good craftsman — Robert T. Swaine, one o! 
the crack corporation lawyers in the country. By a curious twist <»l 
irony, Douglas years later was to have Swaine on the stand in ih< 
course of his protective-committees investigation for the SEC-, i<» 
hammer away at him for five days in his inquiry into the Frisco and 
the Paramount-Publix reorganizations, and, as the record shows, 
he did not come off second best. 

A bright future beckoned Douglas if he stayed with the firm 
The boom market of the twenties was in full swing, his conta< is 
with the Exchange were numerous and intimate, his friends wen 
all playing the market. But a single plunge, although it netted him 
a profit, proved enough for him. He never went in again; ii w.r. 
too much like rolling dice. Despite the temptations to stay in Wall 
Street, Douglas managed to build up a curious detachment abou 1 
the whole business. Moore, who was a Veblen enthusiast, had i 1 1 1 1 <» 
duced him to Absentee Ownership , which made a deep impression 
on him, and evoked that mood of pitiless aloofness that gav< 
Veblen’s thought about business its strength and its stringency. 1 1< 
was even more impressed by Brandeis’s Other People's Mono , 
phrases from which still keep cropping up in his speeches. So. m 
1927, he left New York and went back to Yakima to hang oui In 
shingle. He had a strong feeling for the Western country and w.r. 
sure his roots were there. But arrived at Yakima, he found lie w .r. 
one of sixty-five lawyers in a town of 20,000. After ten days he cairn 
back to Columbia to teach and he has been teaching law ever situ < 
Even now, as chairman of the SEC, he is on leave of absence I mm 
the Yale Law School. 

Douglas came to the SEC in October 1934 as head of its invest! 
gation of protective committees, held hearings lor fifteen months 
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• published a reputation as an unyielding and infrangible inquisi- 
i"i, and was on the point of writing his report in January 1936 when 
Kennedy resigned from the commission and Douglas was appointed 
in succeed him. It is one of the anomalies of his personality that, 
i.idical as he seems, he always got along with Kennedy. Philosophi- 

< ally the two men have some area of common ground — one could 

• veil take the now famous Bond Club speech of Douglas’s and find 
Us essentials stated in various memoranda that Kennedy has left 
m 1 he SEC files — but where they differ is that in action Kennedy 
I i ts usually yielded to Wall Street, whereas Douglas’s compromises 
si ill lie in the future. 

I )ouglas has worked out a formula about the history of the com- 
1 m ss ion which is tactful yet fairly true. Kennedy’s chairmanship he 
sees as the period of consolidating the legislative victory of the 
Securities Exchange Act, when everything depended on good rela- 
lions with Wall Street; Landis’s chairmanship he sees as the period 
when the tools were sharpened with which the commission would 
have to work; but both periods took too long, he adds, and it is high 
nine now that the commission got things done. 

Whether he will be able to get anything done depends on a good 
many factors. He has to reckon with opposition from the financial 

< (immunity. He has, secondly, to do his work within the frame of 
Washington politics, both sacred and profane; that is, he has to 
deal with Morgenthau of the Treasury and Eccles of the Federal 
Reserve Board, as well as with Farley and Congress. Finally, he has 
m the membership of his own commission a still unknown quantity. 

Beyond the commission itself, the problem of personnel is almost 
insuperable. The staff of the SEC is recruited largely from money- 
minded men who come to government work because they will be 
able to capitalize on it when they go back to Wall Street later on. 
I \cn with an ideal commission, the energy for regulating the ex- 

< lianges and the utilities effectively would have to be transmitted 
iln nugh the whole staff. And it has been the fate of every agency 
ilia 1 has set out to regulate Big Business that its staff has made it in 
1 he end an intellectual suburb of Wall Street. Douglas knows this, 
lie is not naive about either economics or administration. When 
lie says, then, that he wants action, what sort of action does he mean, 
and how does he intend to get it? 
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His purposes seem to involve a pretty complete reconditionm 
of the financial structure of the country. That will sound to 11 m i 
Wall Street men, and even to most liberals, sweepingly radical. km 
when stress is laid upon the word “reconditioning/’ it becomes < l< ■■ 
that if his plans are radical, it is only in an ethical sense. Dougl.r. e 
both ironically and genuinely honest when he calls himself “a mn 
servative of the old school.” What he is driving at is that, given . 
capitalist structure, there is nothing wrong with the conservaim 
theory of finance. What is wrong is the wild and unscrupulous <l< 
parture from that theory in actual practice. And he knows as \v< II 
as anyone in the country what excesses that practice has involve .1 
For years he conducted a bankruptcy clinic at the Yale Law School 
During his three years with the commission he has spent mosi <»| 
his time studying reorganizations. He has become a specialist m 
ruins, and as a result there has crept into his thinking the macahi < 
moral note that you will find in most undertaking establishment-. 
In fact, the reason his speeches have been so frightening to lho-.< 
high financiers who live by respectable crookedness is that he 1 a k < 
their professions at face value and demands that they be translated 
into action. And that involves, of course, not a new framework ol 
ideals but a change in behavior. 

The infuriating thing from Wall Street’s viewpoint Js^&iai 1 )< m 
las has taken an impregnable position. All that the big fellows < an 
do is to rage privately and seek through subterranean channels n» 
sabotage whatever program he may seek to put through. Publi< l\ 
they can only agree. He is in a beautiful strategic position when In 
sits back and says that, as Wall Street’s mentor, all he wauls r 
honesty on the Stock Exchange — the simple honesty by wlu< h 
customers’ men will not try to sell clients the stock in which thru 
own firms have heavy interests, by which commercial banks a< tin 
as trustees will not feather their own nests in the process, by whi< h 
lawyers and bankers will not first wreck a corporation to their own 
advantage and then reorganize it so as to perpetuate their coni ml 
And when, as in his Chicago University speech a year ago, he- calh-d 
the dishonest people on the Street “financial termites,” eating a\v.»\ 
at the structure of sound finance, business might have been appalled 
at the phrasing, but the sentiment was impeccable. 

As for methods, Douglas is a thorough realisl. I \c is keenly awax 
of the di flic til lies ol his job. “A fellow like me,” lie says, “starts wiih 
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too per cent, and he’ll be lucky if he gets 51 per cent.” Since his 
whole program runs in terms of the enforcement of honesty, this 
means that the best you can expect from finance is an honest deal 
about every other time. On the commission itself the new chairman 
will prove a shrewd bargainer. He has an engaging and deceptive 
hankness, a knowledge of how to hold a couple of deuces in his 
hand without betraying the fact, and a quality of will that retains a 

• -nod deal of steel. He knows how to handle men, how to work with 
them and get their loyalty; he knows the importance of backing 
up a subordinate when the heat is put on him; and he has the 
patience and the stamina to drive a job through to its end. 

And yet I am by no means optimistic about his getting even his 
\ 1 per cent. Basically, the job he has undertaken can be handled for 
I m i t er or worse, and he is definitely on the better side; but it can- 
not be handled thoroughly. What the commission confronts is not 
merely a few moral foibles or a few criminal acts in a general struc- 
i 1 1 1 e t hat is in essence sound. Douglas has been influenced, as I have 
ml, by both Veblen and Brandeis, but I cannot see that he has 
ever really understood Veblen. For Veblen’s theory was not an 
ethical one, of seeing high finance as socially vicious only when it 
departed from a sound norm. To Veblen the norm itself was preda- 
miy, exploitative, and hollow; finance, as distinguished from in- 
dustry, was “the art of getting something for nothing.” And from 
tins viewpoint to ask high finance to be constructive and honest 
is to ask it to commit hara-kiri and rid itself of its own essence. 

We are dealing with an economic and legal set-up in which our 
w hole industrial system is a satrapy of high finance. To attempt to 
do away with banker control of industry is impossible short of 
<»< ialism — and Douglas is nothing of a socialist. He knows that the 
power of finance over industry is a fact. The question for him is 
where it shall be permitted to concentrate. There are two schools of 
thought on government regulation — one holding that if the finan- 

• mI power is concentrated in a few hands it is more subject to gov- 

• mment control than if it is driven underground, and the other 
maintaining that it is more easily controlled if it is decentralized. 

I Douglas goes with the latter. That is, of course, the Brandeis school 
"I thought, and the nation may well expect that Douglas will drive 
m 1 hat dired ion as hard and as skillfully as he can. His vision of the 
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financial structure is one in which the rules of business conch k i mu 
the exchanges will be enforced instead of being ignored in a gem I* * 
manly fashion, in which the number of commission-hungry momli 
will be reduced so that there will be enough commissions t<> yn 
around, in which the conflicts of interest which make a brokei m 
banker or dealer or underwriter seek to serve more than one mash i 
will be disentangled and resolved. He envisages, in his inmost mi ml 
a neat and tidy financial universe with a perfect division of labui 
each group performing a single function and getting for that him 
tion the reward that goes to the honest serving of industry and ih< 
assumption of risk — and only that reward. 

It is a fine and courageous ideal. But it will be fun to watch wh.u 
happens to an intelligent and militant public official when he dr. 
covers finally that it cannot be realized. 
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Hubert S. Lynd: the Revolt against 

Quietism 


add to the revolt against quietism Robert S. Lynd; in fact, put 
/\ him at the head of the rebels. Here 1 is a portrait in acids of 

I jL A merican social scientists keeping placid amidst disaster — 
irismologists watching a volcano,” he calls them. The figure he 

I I srs is almost as good as the one in the phrase he quotes from 
\uden: “lecturing on navigation while the ship is going down.” 
Mis colleagues in the academies will doubtless refuse to face the 
Lilly patent fact that the “detachment” and “objectivity” that they 
have exacted of themselves have been excuses for keeping quiet, 
i lodges to avoid thinking, devices for saving their skins. Neverthe- 
Irss, every working social scientist in America should get this book 
u id wrestle with it as with his own naked conscience. For while 
I ynd has written the most searching volume in the annals of self- 
( i ii icism in American social science, he has also staked out the most 
qucious claims for the possibilities of social thinking — nothing 
short of the reconstruction of our culture. I like this sort of book. 

I hud in it exactly the right mixture of the humble and the arro- 
gant — humility about our achievements as thinkers, arrogance 
.» hoi it the world we may yet win. 

Alter the writing of Middletown Robert and Helen Lynd might I 
luve coasted in ease along the academic runway. But Middletown 
in Transition — a tighter, tenser, franker book — showed they had 
no intention of coasting. Middletown made Lynd a Columbia pro- 
fessor of sociology. But instead of becoming safely oracular, he pro- 
( i < (Is to ask in this book the simplest and yet the most disquieting 
questions. Why do our social scientists still lock themselves in air- 

• knowledge for t Vital ? The Place of the Social Sciences in American Culture. 

I'i iii( cion, Princeton University Press, 1939. 
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tight compartments? Why don’t they fashion a culture coin rpt 
which will follow the actual contours of American life and gi\« 
cohesion to their work? Why don’t they get down to the cui lx me 
of their thinking and research — ask what their knowledge is Im 
and what values it serves? Why don’t they use the social scictm 
as tools, as ways of testing hypotheses which if acted upon im '/in 
help build the sort of society in which alone free social thought < .m 
survive? 

The questions are so direct that the '‘subtle” minds among so< i d 
scientists have failed to see them and the “neutral” minds haw 
scorned to ask them. We have had, of course, all sorts of coronn 
inquiries into social science: we have had countless meetings ol i< 
search experts, foundation moguls, tycoons of methodology, all <>l 
them adept at the art of raising and spending money so that two 
monographs will grow where one grew before. Lynd makes litih 
pretension to originality and none to neutrality. What he h i 
brought to his thesis is a capacity for sharp analysis, a rich and m.r. 
sive documentation, a forthrightness — and, above all, a heap ol 
courage. He has put things into his book — things about the im 1 
dence of capitalism, the relation between thought and action, 1 In 
need for planning, the meaning of the Soviet experience- dial 
give me pleasure with an added ironic twist becaiiflHthey an 
uttered by a Columbia professor in a course of Princeton lectin < 
And I suspect he will be listened to. He has shown in his previmi 
books a craftsmanship that must win him an audience when In 
talks about method in social science. He has shown the falsity <»l 
Shaw’s remark that “those who can, do; those who can’t, teach 
Lynd now adds precept to example. 

There will, no doubt, be sharp protests from the academies 
Julien Benda once wrote a book which he called La Trains on dr\ 
Clercs, and there will be many to echo Benda’s contention that an\ 
departure by the intellectuals from the medieval ideal of scholastii 
seclusion is treason. Crane Brinton, in the Saturday Review , s.i\ 
that social science like the physical sciences must grow by nmnhci 
less small accretions of knowledge, and that, presumably, wlui 
happens to this knowledge is the concern not of the science ol m» 
cial study but of the art of social action. Lynd, he says in eflect, ha 
forgotten the condensation of accretions which is the soc ial sc irm < 
tradition. Look at his index, he says; he does not mention the- 1 iglit 
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people — Weber, Pareto, Henderson, Elton Mayo — with proper 
leverence; you will find in the index not the great names but a 
whole host of minusculi, fellows who write for the New Republic 
and the Nation. 

I am glad Brinton has sharpened the issue. The question is not 
whether someone else tackling the same task might have had differ- 
* 1 it names in the index; I should myself, from the viewpoint of 

I lire live analysis, have preferred to subject to the scalpel the solider 

I I causes and the more massive reputations. But while a fault in 
1 y 1 id, it is no grievous fault. His whole point is that social science 
i a n not recognize boundaries between the professional and amateur 
Hiatus, between the sacred and the secular in the tradition. It can- 
not survive as a closed union with jealously guarded jurisdictional 
divisions. It must be a fellowship into which anyone can enter who 
« an show results — a capacity to use his tools so as to illumine the 
nature, conflicts, problems of his culture. Lynd himself has read 
widely and, what is more important, marginally. In his book the 
newer social sciences — anthropology, psychology, psychiatry — come 
into their own and thrust older ones such as history, economics, 
politics, law, into the background. And the new studies bring with 
them new and unhallowed names. 

Tor myself, I salute these names. In fact, I could wish that Lynd’s 
probings into the recent social-science literature had been more 
1 < imprehensive and less haphazard. And I salute also the newer 
spirit of an unashamed instrumentalism in social science. There 
1 ,111 be no piling up of increments of social knowledge in the dark. 
I ancelot Hogben has shown, in his acute little book The Retreat 
from Reason , that the cleavage between our intellectual habits and 
our patterns of living leads to the destruction of both. And the 
( fir man experience has shown that while the scholars wait for 
im foments of knowledge to pile up and find their own uses, there 
.11 r other forces at work that are neither so patient nor so scrupulous. 
A social science in blinkers can lead only to social scientists in uni- 
lot m. 

There are passages of sheer writing brilliance in the book. In 
speaking of a return to laissez-faire or of “casual minor repairs in 
1 hr machinery,” he goes on: “If praying to the gods for rain does 
not increase the fertility of our fields, it avails little to redouble 
out ptayers or to make alterations in their wording; we would 
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better turn our energies to the techniques of agriculture.” Or 1.1! . 
this passage: “Alternatives to capitalism deserve careful analv.i 
as well as ways of improving the operation of capitalism. One <*l 
the things that social science knows most surely today is that m. 
culture can be realistically and effectively analyzed by those wlm 
elect to leave its central idols untouched; and, if fundamein.il 
change is required, it does no good simply to landscape the ground 
on which these idols stand.” Yet the man who can write such sen 
tences can also be guilty of long passages of an insistent hammei in ■ 

rhythm, or jargon such as: “it is necessary to structure into a 

plex culture like ours a congruent hospitality to change in all him 1 
tutional areas.” I fear that while Lynd has liberated himself limn 
the deadly indecisiveness of the American sociological tradition 
he is still partly under the spell of its terminology. The reader will 
not find the book all easy going; but it is fertile with fresh leads into 
social inquiry. 

It could have been even more fertile if the author had shifted In- 
emphasis a bit from the theory of the culture pattern to the them v 
of social change and its class foundations. If we are to use the so< ul 
sciences as tools, he says, we must have cohesiveness in our think in - 
But when he tries to state where that cohesiveness m ay b e found. In 
tends to do it on a one-dimensional plane of a thexfn/ of hmn.m 
nature and a theory of the culture pattern — the personality in the 
culture and the culture in the personality. I call this one-dimm 
sional because I should have liked to see much more stress on tin 
developmental sequences in a theory of social change. In a 1 1 1 1.1 1 
magnificent chapter, “Some Outrageous Hypotheses,” Lynd dm 
deal time and again with the problem of social change, and | ><>•.< 
the question of how sufficiently thoroughgoing change can l>< 
achieved. Yet it is significant that the social sciences that he sin • < 
in the rest of the book are the pattern-sciences — psychology, ant In <» 
pology, sociology. His treatment of recent developments in polii i< .d 
science is inadequate, he is not strong on economics, he neglects »! 
most wholly the brilliant recent work in American legal theory, .uni 
— most important of all — he considers history as ready for the dr. 
card. 

From the viewpoint of an inquiry into personality in culture and 
culture in personality his emphasis is the right one. f rom the stand 
point of an inquiry into the theory of the nature, sources, dynanih 
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uid consequences of social change, it needs extension. The pressing 
social inquiries today must be those turning on how power is cap- 
1111 ed and consolidated, why economies break down and how they 
1 an be made to work, how men think and how their thinking is 
manipulated, what new legal and administrative formations are 
1 merging and how they can be used for human purposes, what 
1 evolutions are, why and how they occur, and how the revolutionary 
energies can be harnessed and channeled. In short, so far from dis- 
1 aiding history, we need to focus our attention on an adequate 
theory of history — which is to say, an adequate theory of social 
1 lunge. 

I want to make clear that my quarrel with Lynd is not a basic 
line, but a matter of emphasis. The things I have mentioned are in 
die book, but I should have preferred to see the book built around 
them. With Lynd’s major thesis and his general direction I agree 
wholly. And I agree also with the stress he lays on the enormous 
task that confronts social science. “There is no other agency in our 
• n It ure,” he says, “whose role it is to ask long-range and, if need 
hr, abruptly irreverent questions of our democratic institutions; 
in<l to follow those questions with research and the systematic 
1 hinting of the way ahead.” Today research and planning of this 
m »i l are left to the foundations to organize, that is, to men whose 
t Ik night-processes have already been shaped in the image of the 
power formations of the day. If our democracy were worth its salt, 
n would create a Research and Planning Commission to take over 
the functions of the foundations. And on it would be men like 
Robert Lynd. 
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Sinclair Lewis, Caliban, and the 
Federal Power 

I went to see the Federal Theater put on It Can't Happen Hen 
at the Adelphi. I found it a good show, although a bit ped< . 
trian. It was cleanly etched without being memorable, on 
moving yet not swiftmoving, hard and concrete yet lacking ih< 
novel's merciless piling up of detail, intense but without the passion 
that Sinclair Lewis himself, speaking in his own medium, was al>l< 
to muster. 

But that is not what I want primarily to write about. For (In 
merit of the play is, in my mind, sandwiched in between two vasi l\ 
more important questions, one raised by the novel, the other by tin 
play’s producers, the United States Government. Botf; question 
are really political rather than dramatic, but they are worth ask in 
because they are the sort of political questions with which tin 
destinies of the drama may be tied up. The first is: Flow credihb 
is Sinclair Lewis’s picture of fascism in America? The second i 
What is involved in the production of a political play by a govn n 
ment theater? And the questions have important links with cat li 
other. 

My own feeling is that Mr. Lewis’s picture of fascism is, with 
minor qualifications, credible enough. It emerges more strongly in 
the book because there the author has room enough for his indigna 
tion. But both book and play have the same shrewd understand in 
of the American native quality, the same insight into the aspects <»l 
our life that are already potentially fascist and need only something 
to precipitate them. 

For the truth is that Sinclair Lewis has rewritten Main Street 
only he has put Caliban in. In any complete pic ture of Amcin i 
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both Caliban and Carol Kennicott belong, and Carol is here again 
in the form of Doremus Jessup, with his ineffectual idealism and 
Ins tragic reliance on the “free inquiring spirit” of liberalism. But 
Hoi emus loses to the Caliban of fascism, and the free inquiring 
l»u it. is snuffed out by the brutish cruelty of Effingham Swan and 
Mud Ledue. Fascism is one phase of our life even today — an organic 
ji.n t of our culture, with its baiting of foreigners, Negroes, radicals, 
1 ml Jews, its fear of the labor movement, its tissue of hatreds and 
Inlcriorities that will clutch at any instrument, its gullibilities, its 
m IIisIi and unthinking capitalism that will put itself in the hands 
nl brute force rather than make any concessions at all. This is the 
< 1I1 ban in us, and when Mr. Lewis places him on the other side of 
Main Street he is dead right. 

Mr. Lewis saw a danger. Having some humanity in him he 
wanted to warn his fellows of that danger. He wrote his book pas- 
1 innately, eloquently, as Upton Sinclair wrote The Jungle , Edward 
Bellamy Looking Backward , Harriet Beecher Stowe Uncle Tom's 
( a bin. But a book is a limited instrument for influencing opinion. 
It takes years to penetrate, and in the fight against fascism time is 
everything. Moreover, a book’s audiences are limited. Destiny in 
politics may lie with a whole succession of layers of opinion that a 
book never reaches. That is why it was so important when Holly- 
wood put It Can't Happen Here into movie form, and that is why 
it*, suppression created such a furor. 

Second step: the play. Scene: important political document meets 

I cdcral Theater. And what a meeting that is, my countrymen! For 
the Federal Theater, flung up out of the depths of the American 
depression needs, is the most important development in the power 
.iiik I ure of the theater world since, back in the nineties, the star 
osinn and the Theater Syndicate made theater production part of 
Hig Business. It has a far-flung chain of theaters the country over. 

I I I ms put twelve thousand people back to work in the theater arts . 1 
1 1 b is, since August, played to audiences of close to five million 
people. It can put twenty-one different companies into the field 
amultaneously in eighteen cities, running twenty-one concurrent 
m i sions of the same play. Being subsidized, it can charge small ad- 
missions or no admissions. Being non-profit-making it can venture 
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on uncommercial themes. Being independent of the tyranny of th< 
metropolis, it can meet the local and regional needs wherevci it 
plays, and build its productions integrally into the regional spin li 
and the regional ways. Put a play like this and an organization 1:1 < 
this together, and all sorts of vistas open. 

To some, these vistas will prove frightening. Before the coin i n 
of the Federal Theater, the theater world was built on laissez-fam 
in ideas and private enterprise in profits. Most of the plays, <>l 
course, have not dealt with ideas, except in their usually uncon 
scious acceptance of all the premises of the existing order. But thos< 
that have dealt with ideas have had to sell them in the marketpl;i< < 
make them commerciable. The only exceptions were the Linl< 
Theater groups, which solved the problem either by producing on 
next to nothing or by getting subsidies from private sources. Now 
the Federal Theater cuts under both of the premises of the thcaiu 
world. It offers some fairly effective economic competition to tin 
private producers. And it breaks down the laissez-faire of ideas by 
bringing the government into the business of spreading idc.r 
through the theater. 

Whatever you think, the fact itself is clear, and there can be* no 
advantage in refusing to face it. It is as clear as the l et that i In 
government through its operations in the TVA has cut undei 
laissez-faire and private enterprise in electric power. There is an 
engaging similarity between the two situations. Both the TVA an<l 
the Federal Theater are depression agencies. Both of them, by th< 
logic of putting people to work, were pushed willy-nilly into tin 
position of competing with the established powers. Both have ii ini 
desperately to minimize the degree of that competition and limn 
its scope. Both have hedged themselves about with constitutional 
limitations: the TVA bases itself on the national defense pown 
and the irrigation power of Congress; the Federal Theater puls on 
its programs, “the viewpoint expressed in this play is not ne< < . 
sarily that of the WPA or any other agency of the govern me in 
Both of them have come into situations where there is nominal I \ a 
free field for everyone, but where actually there are enlmulml 
interests that weight the scales inexorably in the direction of tin 
status quo. Both of them have succeeded in bringing theii com 
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m ot lily (plays, electric power) to consumers who have never had 
1 1 bailee at it before, and have thus done less in the way of direct 
• nnipetition than in bringing idle resources into use and raising the 
Mandards of living. Both have set up a yardstick of cost and accom- 
plishment which will affect the rest of the industry. Both have en- 
nui raged regionalism and changed the way of life of the people 
ihry have touched. And finally neither must be regarded as going 
I m I her than it does: the TVA is not socialism, but regulated capi- 
i.disin; the Federal Theater is not a government propaganda 
agency but it does bring the government as a powerful factor into 
(lie competition of ideas in the marketplace .” I 2 

( )ne thing is clear. This new role of the federal government is a 
double-edged sword. Today a progressive government is lending 
ii s strength in the fight against ideas hostile to democracy. To- 
morrow a reactionary government may turn about and do exactly 
l I k* opposite. The precedent is set. The habit may be created. I 
led we must be aware of this possibility. Yet to say, as many do, that 
ibis is fascism is of course absurd. The Corpo government in the 
play sends its storm troops about smashing radios, so that Trow- 
1 11 idge’s broadcasts from Canada may not be received. That is real 
suppression. For the Federal Theater to produce It Cant Happen 
Here does not suppress anyone or anything. It is an attempt to 
diamatize what would happen if we had a government bent on 
suppression. And it can never mean anything more than another 
mmpetitor introducing ideas into the marketplace. 

What we are faced with is the fact that in fighting fascism the 
liadilional liberal doctrine is not enough. Laissez-faire in eco- 
nomics, unlimited and unqualified, brings about an economic chaos 
dial leads straight to fascism. And Doremus Jessup found out that 
1 Ik* hands-off policy of the liberal in the realm of ideas and political 
K lion led straight to Buzz Windrip and Effingham Swan. In reject- 
ing the chance to have a single, chaste, and aesthetically perfect 
piodiu tion of his play on Broadway and preferring the eighteen 
I u <>d notions of the Federal Theater, Sinclair Lewis has gone a step 
beyond his hero in political sophistication. And the government, 

I have developed a similar theme at greater length in the chapter above, “Freedom 

In Hie Opinion Industries.” 
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in taking the play on, has shown its understanding that, if a peopli 
is not willing to use ideas to defend itself and its culture, it has Iom 
the strength for survival. 3 

193 ° 


# 


3 As I go over the essay, preparing it for the press (August 1939), a reaction. u\ 
Congress has legislated the Federal Theater out of existence. I here can he lint* 
doubt that this was not an action prompted by economy, despite the talk of hud) * 1 
balancing, hut a recognition of how powerful a weapon a Federal Theater can I*, 
in the realm of opinion. 


26 


' I "lie America of John Dos Passos 


O ne’s impulse is to write about John Dos Passos as he has him- 
self in his novel-trilogy written about other Americans. 
That is to say, to write a prose poem telling of those early 
Impressionable days when he was carted around the world in the 
1 1 ir her of a well-to-do family, his dawdling at Harvard, his “one 
it i*iii\s initiation” into the disenchantment of the war, his attempt 
in apply a novelist’s scalpel to murder on an organized scale in 
111 ice Soldiers” and to the entire anatomy of a diseased social 
»y*lrm in the more firmly wrought novels that have followed. One 
would set down the contradictions of a sensitive (almost shy) per- 
• m.ility, an acid intelligence, and a gusto for life which scoops up 
• Hpcrience with both hands. 

1 1 is talent is expansive rather than concentrated. There is little 
11 I l lie creative frenzy about him. There is no tone of philosophic 
I uooding about his books, and few of the flashing insights by which 
M.ilraux, for example, can distill a lifetime into a phrase. But there 
m i massiveness about Dos Passos’s work, as about that of Dreiser or 
I rwis, that places it squarely in the path of our attention. 

1 1 is aim has been to capture in three novels * 1 the whole spirit and 
movement of American life from the beginning of the century to 
1 lie end of the boom period of the twenties. There is a central 
1 on p of characters that runs through the whole trilogy. There are 
liiici lacing individual lives and destinies, but the central theme 
uni destiny belong to America itself. The first book, The 42 nd 
rnrallcl, shows America in a mood of nascent strength and reckless- 
iii-.s, with business enterprise finding itself and expanding into new 
domains, with labor going through the adolescent crudeness of its 

' I hr .find rnrallcl, 1919, and The Big Money, later gathered together under the 
iMIr ( S./I The present essay deals with the trilogy as a whole, but principally with 

I he Big Money. 
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IWW phase on the one hand and its dreams of capital-labor < < • 
operation on the other, with the whole complex of American hi. 
rushing into the World War. The second book, 1919, deals mu 
with the war itself but with the fringes of it, for the author’s coin cm 
is not with what happened to the cannon-fodder, but with the w.h 
as a phase of our culture. It is a study in individual rootlessness and 
group hysteria, and it is only at the end of the book that the magi 11 1 1 
cent lyric on the Unknown Soldier hurtles us back ironically ini" 
a consciousness of what price we had paid as a culture for the dalli 
ance of our Eleanor Stoddards and our J. Ward Moorehouses ami 
our Eveline Hutchinses in Paris. The last book, The Big Mom v. 
deals with the sequel of the war in the period of boom capitalism m 
the twenties. It is the era of stock speculation, mushroom real-est an 
values, advertising and marketing, paradise on the installment plan 
the flowering of junior vice-presidents. Dos Passos has caught tin 
forgettably the flow of American life at its high point — just belon 
the Ice Age of the depression set in. The three books together foi m 
as complete a record as we have in fiction of the crest of Ameri< an 
capitalist culture. If America is ever destroyed by war or ovn 
whelmed by fascist barbarism, later generations may dig up thru 
books and read what manner of lives we led. 

Dos Passos, as is well known, is not an anatomist of the individual 
but a historian of the collective mentality. What he seeks to build 
up always is the climate of opinion — the milieu of emotion, aspn a 
tion, and shibboleth in which individuals move. This is what give 
unity to each of the books. In T he Big Money the dominating 111c x n I 
is the feverish desire to be where the sluices of wealth are running 
free and strong. The principal characters — Charley Anderson. 
Mary French, Margo Dowling, and Richard Ellsworth Savage- ;u< 
either possessed by this desire or have to reckon with it. Charley 
Anderson will be remembered as the Western boy wl pse molhei 
ran a railroad boarding house and who had roughed it T$?out a g< >< >< I 
deal before going to war. He comes back restless but determined t<» 
get at the big money, turns his mechanical sense to aviation, grow , 
wealthy, marries a banker’s daughter. P>ut though he boasts of being 
mechanically “the boy with the knowhow,” the boys at the pe< 11 
niary end outsmart him; he is stripped of most of his money, and 
the only love and pleasure lie gets arc what he buys. 1 1 is tragedy 1 
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die tragedy of the technician in a money age, and of fine impulses 
m ,1 shoddy culture. In fact the whole character may be regarded as 
1 loot note to Veblen’s The Engineers and the Price System. Dick 
Savage does, on the surface at least, a good deal better. Harvard- 
hied, lie comes back from a soft berth behind the lines in France to 
heroine J. Ward Moorehouse’s right-hand man in the publicity 
iai ket. He is cruelly drawn. His life, no less than Charley Ander- 
< in's, is stripped of any real satisfactions — a sacrifice to the Moloch 
"I the big money. But while Charley Anderson in going to his ruin 
aids something at least to the industrial arts, Savage adds nothing 
except marvelous ideas for getting Bingham’s Patent Medicines 
h loss to the country. 

There is a similar contrast between Mary French and Margo 
Dowling. Mary, after a middle-class girlhood in Colorado, wanders 
into social work, meets up with some steel strikers, falls in love with 
1 succession of radicals and near-radicals, and learns that love can 
hr just as frustrate on the fringes of the revolutionary movement as 
anywhere else. But despite the frustration she does throw her ener- 
gies into organizing work which may some day have meaning for 
Vmerica. Margo Dowling on the other hand throws hers into build- 
ing (he illusion of glamour on the screen. She is the ruthless career 
•11 1 on whom the boom decade smiles most kindly. She learns how 
in sleep her way to success, and her path carries her to Charley 
\nderson’s arms, to the Miami land boom, and finally across the 
1 m 111 try to Hollywood, where her smooth heartless face makes her 
« \a< tly the person for director Sam Margolies to exalt to stardom. 

To portray the collective mood and the mass culture requires 
in finical innovation in the novel. To my knowledge Dos Passos 
li.is never formulated a theory about it, as Jules Romains has done 
with his unanisme. But it is clear that he has in the realm of the 
imvel form what H. G. Wells has called in another connection the 
skepticism of the instrument.” He has played havoc with spelling 
ind his punctuation has given the traditionalists among the critics 
some acute distress. More important, he has selected out of the 
si 1 ram of American living speech a new American language which 
fin its vitality and usableness should delight Mr. Mencken. Most 
important, he has contrived a film technique for giving perspectives, 

« lose ups, rapid sequences difficult for the orthodox narrative. 

The problem was this. Here are people neither sensitive nor 
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complex, living a good part of their lives not far from the leve l <»i 
animal behavior. Here is a culture shot through with complex mii 
rents and cross-currents of influence which touch the lives and <l< 
tinies of even the simplest people. Experience is no longer the i idy 
unity it was once believed. How can the author catch up the splm 
tered fragments of experience and hold them up to view while ,n 
the same time getting something like a total effect? 

The answer was a fourfold technique. The narrative of individu.il 
fictional lives is told in an unadorned hard-surfaced manner ,i 
modern picaresque that gives the barest details of overt behavim 
The newsreel , made up of newspaper headlines, speeches, popul.u 
songs, tries to depict the mass consciousness and furnishes a b;i< I 
drop against which the individual lives are enacted. The biogra/fh \ 
deals with historical Americans who summed up and expressed in 
their lives the main forces of their day. Finally, the camera eye turn-, 
the searchlight of the author’s own intense brooding gaze at the s< i 
of events being discussed: it is a chaotic flow of consciousness, 
strangely subjective and lyrical amidst the expanse of objectiviiy 
elsewhere in the book, warm and intimate with the remembered 
rush of personal incident. Mechanically used, these four devices m.iv 
merely make the problem of communication so much more com 
plex. Skillfully interwoven they may go to form a unity that does n< >i 
simplify, and hence falsify, the reality. There is a good deal of boili 
— mechanical and skillful — in the trilogy. But in the last book I )<*. 
Passos has written with a passion that welds his material togetho 
as never before. The improved cunning of his hand is governed l>\ 
a real heat of the brain. This book is therefore easily the best nl 
the whole series. 

The America of John Dos Passos that is presented in these page-, 
is not a lovely America. How could it be? Dos Passos is one of tin 
few novelists writing today who are truly literate. He knows things 
He knows the force of institutions and mass ideas, he I bows by wli.u 
impulsions people are moved, he knows what things are first thing*, 
in a social system and what things are derivative, he knows the way*, 
and the speech of common people. He is part of the America that In 
depicts, and he bestows upon the portrait that desperate tendenirv. 
that can flow only from love and solicitude turned into satire. I li 
social analysis owes much to Marx, but essentially he is the Veblcn 
of American fiction, sharing Veblen s rebelliousness, his rest lev. 
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« | nesting mind, his hatred of the standardized middle-class culture 
itid of the leisure-class aesthetic, his insight into American traits, 
Ins divided feeling about the underlying population. But beyond 
ini i.d analysis he has the qualities of the great novelist — tenderness, 
humanity, fertility. He is never at a loss to people his world, and 
a heady his world has come to have an existence of its own in the 
leader’s mind, apart from the America it depicts. 

( )ne thing is certain — he will keep moving. His social beliefs are 
nil lluid, his sense for innovation still has a sharp edge. But what 
will carry him farthest is his belief in American life. A sentence 
I mm one of his camera eyes contains affirmation as well as irony: 

I go home after a drink and a hot meal and . . . ponder the course 
1 *1 history and what leverage might pry the owners loose from power 
.ind bring back (I too Walt Whitman) our storybook democracy.” 

1937 
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Jonathan Swift: Literary 
Anthropologist 


S wift ranks among the great satirists of all literature, but since 
he was primarily a pamphleteer, his art, even when most uni- 
versal, is integrally related to the political preoccupations of 
liis day. Born of the faded gentry, penniless and yet consumed by 
ambition, he chose the Church as a career and party pamphleteer- 
ing as the shortest road toward ecclesiastical preferment. He served 
i literary apprenticeship as secretary to Sir William Temple and 
through him became embroiled in the current controversy over the 
irspective merits of the ancient and modern writers; from his brief 
sortie into this field emerged The Battle Fought between the . . . 
Hooks (1704), the most brilliant of the products of the controversy, 
which already revealed Swift’s Tory leanings. 

An unsuccessful mission to London in behalf of the Established 
( Lurch in Ireland taught him the difficulties of political intrigue 
in what was perhaps the most corrupt period of English politics and 
gave him, moreover, a taste for it. He began as a moderate Whig, 
.nid wrote his Dissensions between the Nobles and the Commons 
in Athens and Rome (1701) for the Whigs. But his discontent with 
1 lie treatment they accorded him (“Rot ’em for ungrateful dogs; 

I will make them repent their usage”) and especially his sense for 
< Lurch statesmanship, his preference for order and authority, and 
his dislike for the new merchant class finally threw him in with the 
I ories. 

I Ie played an important role in bolstering the Harley ministry 
(1710-14), being most effective as the editor of the official party 
newspaper, the Examiner , which was the spearhead of Tory opin- 
ion. lie ranks therefore, with Addison and Defoe, as one of the 
founders of English journalism. He was quite conscious of the 
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possibilities for power that journalism offered in a parliament ai y 
system increasingly dependent on the opinion of the electorate 
His writings reached the wits of London and the aristocracy and 
especially the plain people in the country parishes; but, unlike l)< 
foe, he scorned to appeal to the growing class of merchants, sh<>|> 
keepers, clerks, and apprentices. He relished his part in the council-, 
of the great, and in return he served them powerfully in his arti< l< ■ 
and pamphlets. The most important of these politically, The Con 
duct of the Allies (1712), was an attack on the military and dipl<» 
matic logic of British participation in the War of the Spanish Sm 
cession, and it made European history. 

Despite his repeated pleas for preferment and his obvious pant 
ing for a bishopric, Swift had finally to be content with a deanship 
in Ireland. The tragic frustration of his ambition must be laid In 
his irresponsible pen, which in A Tale of a Tub (1704) had treated 
religion somewhat cavalierly; and in a succession of poems and 
pamphlets he had lashed out so furiously at persons in high p!a< < 
as to make him powerful enemies. FEl it is to this same irrespon 
sibility that Swift’s political pamphlets owe their greatness. The 
best of them, to be sure, such as The Sentiments of a Church o / 
England Man (1711) and the Letter . . . concerning the Sana 
mental Test (1709), are measured and cogent expositions of hr. 
political and ecclesiastical theory. Swift was shrewd enough to sc* 
that the Tories and the High Churchmen had to abandon then 
divine-right theories and rest their claims upon the strength ol 
traditional institutions; he sought to adapt the Tory position m 
the fait accompli of the Revolution of 1688 and went so far as t * > 
claim for the Church of England as against the dissenters the im 
portant part in that revolution. 

Swift is thus, with Bolingbroke, a crucial figure in the readjust 
mentof Tory thought. But there is a desperate strength in his polmi 
ics. He had attached himself to the Tory party in its brief intci v.d 
of power before its final decay. It was part of his ironic destiny to 
spend his fine gifts upon a losing cause and in defense of a dy in- 
class. Like the great Latin satirists he was defending an old ordu 
against the encroachments of a callow bourgeoisie and a 1 ism- 
money power. 

Swift in Ireland, banished as he felt from a life of ac tion, looked 
back with nostalgia upon his brie f years of power, brooded ovci In-* 
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}ii ievances, journeyed through the countryside, and was further 

* mbittered by the poverty and degradation of the life of the Irish 
masses. When the English crown sold the Irish coinage monopoly in 
» manner flagrant even for an age of political jobbery, Swift’s ac- 

* n undated resentment flared up in the Drapier Letters (1725), whose 
importance lies not so much in their somewhat questionable mone- 
tary doctrine and value theory as in their ringing challenge to 
hi itish imperialism and in the basis they laid for the later agitation 
l< >1 Irish independence. In A Modest Proposal (1729) he reached 
1 hr most relentless reductio ad absurdum of English policy, in his 
suggestion that the Irish economic problem could best be met if 
h ish children were sold as tender meat. 

But the climax at once of his social thought and of his writing art 
was reached only in Gulliver's Travels (1726). Using the contem- 
porary literary form of the imaginary voyage, he achieved thereby 
an anthropological attitude which enabled him to gain an inhuman 
perspective in measuring human character and social organization. 
Toward this end he sought heroically to master a wide range of 
devices — increasing the size of man (Brobdingnag), decreasing it 
(Lilliput), making him live forever (Struldbrug), making him all 
intellect (Laputa), making him all bestiality (Yahoo). Into the early 
voyages Swift poured his entire experience with English govern- 
ment, so that the satire is chiefly political. But at the time he wrote 
the later voyages he was more concerned with Irish social condi- 
tions: the satire broadens in scope, reaching to the institutions be- 
hind politics and the essential human character underlying both. 
I le launches a frontal attack upon the entire apparatus of civiliza- 
tion — upon war, capitalism, property, trade, kingship, the court, 
education, and imperialism. He had in the second voyage described 
men as “the most pernicious race of little odious vermin that Nature 
ever suffered to crawl upon the face of the earth”; in the fourth, 
which has been quite generally repulsive to critics, he goes beyond 
invective into symbolism, and by setting off the Yahoos against the 
I louyhnhynms he portrays at once the most degrading traits in 
human nature and the possibilities for a rational ordering of social 
life. 

It is a mistake to regard his doctrine as all cold hate. His cor- 
msivc mind ate away the Augustan complacencies of the England of 
Ins day. I . i v i n > * in an age of expansion, at the crest of the commercial 
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revolution and the beginning of the industrial, he saw clearly th.it 
man’s increasing power was being crystallized in stupid institution . 
vested in a grasping new class, entrusted to an animal who, in Swi 1 1 . 
own words, was not by nature rationalis but only rationis capa\ 
He died raving and insane, but an even greater doom has been 
society’s revenge in interpreting his criticism as either spleen 01 
absurd imagination, and consigning it to the entertainment n! 
children. 


1934 


2 


The Paradox of Adam Smith 


L ike all great books. The Wealth of Nations is the outpouring 
not only of a great mind, but of a whole epoch. The man who 
-iwrote it had learning, wisdom, a talent for words; but equally 
important was the fact that he stood with these gifts at the dawn of 
.1 new science and the opening of a new era in Europe. What he 
wrote was the expression of forces which were working, at the very 
nine he wrote it, to fashion that strange and terrible new species — 
II omo oeconomicus, or the economic man of the modern world. 

I use that term not in the sense of the lifeless abstraction which 
economic theorists have invented to slay any proposals for social 
< hange, and which has in turn slain them. I use it rather for the 
wry living and human businessman, in defense of whom the econo- 
mists have written and in whose interests they have invented their 
lifeless abstraction. All the forces which were at work in Europe 
< rearing the businessman, and the society he was to dominate, were 
.it work also creating the framework of ideas and institutions within 
which Adam Smith wrote his book. And that book, as though con- 
st ions that one good turn deserved another, became in its own way 
.i powerful influence to further the work of those forces. Thus it is 
m history. A new society, emerging from the shell of the old, creates 
,i framework within which a great thinker or artist is enabled to do 
his work; and that work, in turn, serves to smash finally the shell 
nl the old society, and to complete and make firmer the outlines of 
the new. Thus it has been with Machiavelli’s Prince , with Adam 
Smith’s The Wealth of Nations, with Karl Marx’s Capital. 

That is why the arguments of all the scholars who have been 
thrashing about, seeking to determine how original Adam Smith 
was, are essentially futile. No first-rate mind whose ideas sum up 
an age and influence masses and movements to come is in any 
pm ist sense original. I he Wealth of Nations is undoubtedly the 
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foundation-work of modern economic thought. Yet you can pick 11 
to pieces, and find that there is nothing in it that might not hav< 
been found somewhere in the literature before, and very little thai 
comes out of it that has not to a great degree been punctured by 
the literature that followed. What counts is, of course, not whethu 
particular doctrines were once shiny new, or have since stood the 
ravages of time. What counts is the work as a whole — its scope, 
conception, and execution, the spirit that animates it, and the plat < 
it has had in history. 

Here, 1 then, is the thing itself: a strange mixture of a book — ecu 
nomics, philosophy, history, political theory, practical program; a 
book written by a man of vast learning and subtle insights — a man 
with a mind that was a powerful analytic machine for sifting 01 11 
the stuff in his notebooks, and a powerful synthetic machine I'm 
putting it together again in new and arresting combinations. Smith 
was sensitive to the various elements on the intellectual horizon ol 
his day. Like Marx after him, he was no closet scholar, shut oil 
from the world; he was all antennae, reaching out for and absoi l> 
ing everything within reach. 

He wrote at the end of the break-up of feudal Europe, at t lie- 
beginning of a modern world in which the old feudal institutions 
were still holding on with the tenacity that the vested interests have 
always shown. It was against these vested interests that he wrote 
And the result is that his book has not been merely for library 
shelves. It has gone through many editions, and has been translated 
into almost every language. Those who read it were chiefly those 
who stood to profit from its view of the world — the rising class ol 
businessmen, their political executive committees in the parlia 
ments of the world, and their intellectual executive committees in 
the academies. Through them it has had an enormous influent < 
upon the underlying populations of the world, although generally 
all unknown to them. And through them also it has had an enoi 
mous influence upon economic opinion and national policy. It has 
done as much perhaps as any modern book thus far to shape tin 
whole landscape of life as we live it today. 


1 This chapter first appeared as the Introduction to the Modern Library edition o! 
The Wealth of Nations. 
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Who was the man who could do all this? At first glance Adam 
Smith appears only as a mild Scottish professor of moral philoso- 
phy, retiring and absent-minded, a gentle sage with dynamite flow- 
ing from his pen. His career had nothing extraordinary in it, except 
(lint at three he was carried off by a band of gypsies, and only with 
Hilliculty restored to his family. But whatever other adventure the 
le st of his life held for him was to lie in the dangerous voyage of 
I he mind rather than in the glories or disasters of an adventurous 
mil ward career. He had the traditional Scottish boyhood in a frugal 
l.miily; spent the traditional years at Oxford — years which served 
is (he basis for the caustic attack on universities which is to be 
lound in these pages; cooled his heels for the traditional period 
while he waited for a suitable university appointment; was made 
professor of logic and then professor of moral philosophy at Glas- 
gow, giving lectures on theology, ethics, jurisprudence, and politi- 
« .1 1 economy, to students who probably cared more about their 
1 .11 eers in the rising merchant class than they did about moral phi- 
losophy; wrote a book called The Theory of Moral Sentiments , 
which made something of a splash at the time, and since it ex- 
plained the social psychology of human behavior in terms of the 
sentiment of sympathy, got itself much talked about and read in 
polite circles throughout the British Isles; gave up his university 
post to go as traveling tutor to the stepson of the famous colonial- 
baiter Charles Townshend — the young Duke of Buccleuch — and 
spent a year and a half at Toulouse and a year at Paris with him; 
began, while on the trip, a treatise on economics, completing it ten 
years after his return to Scotland; finally published his treatise in 
177!) under the title of The Wealth of Nations; and spent the rest 
ol his life as commissioner of customs at Edinburgh, living quietly 
with his mother and a maiden cousin. 

That is one version of Adam Smith, and it is true enough — for 
.1 half-truth. But there is another half-truth needed to complete the 
picture. Adam Smith was always alive to what was going on in the 
woi Id. He was heterodox enough to remember with passion the fu- 
tility of the ordinary university teaching, as he had experienced it 
at ( )xlord. In his own teaching, while he had no eloquence, he could 
< omimmicate to his students his own fervor for ideas. Of his lectures 
nn jurisprudence, John Rae, his biographer, tells us that the course 
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“taught the young people to think. His opinions became the su I » 
jects of general discussion, the branches he lectured upon became 
fashionable in the town . . . stucco busts of him appeared in (In 
booksellers’ windows, and the very peculiarities of his voice ami 
pronunciation received the homage of imitation.” The doctrine 
that he was teaching was, it must be remembered, new doctrine 
that of economic liberalism and freedom from governmental in in 
ference. To it were attached therefore at once the obstacles ami 
advantages of new doctrine; it met with the hostility of the cn 
trenched and the salvos of those who stood to gain by innovation 
Smith himself was by no means a recluse. The tutorship that w.r. 
offered him was lucrative, and yet there was a gamble in leavin 
his university chair. That he did so is evidence of his restless dcsii < 
to explore the bounds of the new European society. He was a friend 
of Hume, and in France he found in addition Quesnay, Turgoi 
d’Alembert, Helvetius — the physiocrats who were fashioning a new 
and exciting economic science, and the philosophes who were con 
structing out of the materials of the rational life instruments loi 
shattering encumbering and irrational institutions. 

Smith kept his eyes and ears open; he kept his notebooks ready, 
he kept his wits with him. He started to write up his lectures on 
political economy, as he had formerly written up his lectures on 
moral philosophy. But this was a different matter. It wasn’t mere ly 
the business of going back to first principles, and then spinning (In 
rest out of one’s philosophic entrails. Here was something that gave 
order and meaning to the newly emerged world of commerce ami 
the newly emerging world of industry. Here was something that 
could be used in fighting the clumsy and obstructive vestiges ol .1 
society governed by a feudal aristocracy. Smith trembled with an 
ticipation, and could not help communicating his excitement to In 
friends. They too trembled — and waited. Smith took ten more ycai . 
He could not be hurried in this task. He had to read and obsci \< 
further. He poked his nose into old books and new factories. He in >1 
led off on long excursions into the history of silver coinage, the e< < » 
nomics of ecclesiastical institutions, the whole cultural history ol 
Europe. He had to polish his style, but, more important, he had in 
fashion and carry through consistently a new way of looking ai 
things — the hard-bitten economic viewpoint. He had, above all else 
to avoid making his book merely a theoretical construct ion; ii mu 1 
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ilea I with the burning issues of national and international economic 
I ml icy of his day. When the book was finished, therefore, it was more 
than a book; it was the summary of a new European consciousness. 

You will find the basic principles that Smith embodied in his 
hook explained in all the histories of economic thought. What you 
util not find is the skill, the charm, the greatness with which he 
wove them into the fabric of his chapters. The principles are simple. 
I ust, Smith assumes that the prime psychological drive in man as 
in economic being is the drive of self-interest. Secondly, he assumes 
the existence of a natural order in the universe which makes all the 
individual strivings for self-interest add up to the social good. 
I' 1 1 tally, from these postulates, he concludes that the best program 
ii t o leave the economic process severely alone — what has come to be 

I nown as laissez-faire > economic liberalism, or non-interventionism. 

All this is now familiar enough. Largely through Smith’s book it 
lias made itself a part of the structure of our often unconscious be- 
lli Is, and is only now beginning to be dislodged. Of Smith’s first 
pi is t:u late it must be said that while it is largely an abstraction from 
experience, as the institutional school of economists has delighted 
i«» point out, the experience from which it is abstracted does much 
in verify it. The view which makes of man an economic automaton 
is obviously oversimplified. But the view which makes out of him a 
hard-headed and predatory seeker of his own gain is, as we look 
back at the history of business enterprise, largely justified. What 
wc have learned, of course, is that it is not an inherent or universal 
nail, but part of a historical method of organizing economic life. 

As for Smith’s second postulate, that there is a “natural order” 
whereby the pursuit by each individual of his own self-interest con- 

II ilmtes ultimately to the social welfare, that must lie outside the 
11 aim of science or of historical verification, and must be set down 
as a cardinal principle of the faith of the age. As Carl Becker has 
pointed out, the “natural order” which the eighteenth-century phi- 
losophers postulated in order the better to fight the ecclesiastical 
institutions and the political obscurantism of their day became it- 
M II a source of a quasi-theological faith and of obscurantism. 

I he conclusion that Smith drew from these postulates was simple 
enough. Since a natural order exists whereby the enlightened self- 
ishncss of all men adds lip to the maximum good of society, since 
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there is a “divine hand” which guides each man in pursuing In 
own gain to contribute to the social welfare, it must follow th.u 
government is superfluous except to preserve order and perfoim 
routine functions. The best government is the government tlui 
governs least. The best economic policy is that which arises from 
the spontaneous and unhindered action of individuals. We rc< <> 
nize this, of course, as the unregulated and individualistic capita 1 1 1 
economy — what Carlyle has unforgettably termed “anarchy plus .1 
constable.” 

One warning is necessary. We must not conclude, because Smith 
intellectual system can be presented in an orderly sequence from 
postulates to conclusion, that he arrived at it by the same sequent < 
It is much more likely, as with almost all intellectual construction , 
that instead of Smith’s program flowing from his principles, it w.r 
his principles that flowed from his program. He did not start wiili 
truths about human behavior and the natural order, and arrive ,n 
economic liberalism. John Maurice Clark suggests that his system 
can be best understood in terms of what he was reacting against 
And it is true that Smith’s system of thought took its shape bom 
his intense reaction against the elaborate apparatus of control* 
which the surviving feudal and mercantilist institutions were still 
imposing on the individual. The need for removing these control-, 
was Smith’s underlying theme. And it was the response which tin 
theme met from the mercantile and industrial class of Europe tli.n 
gave The Wealth of Nations its enormous impact upon Western 
thought and Western institutions. Harold Laski has demonstrated 
in his Rise of Liberalism, how Smith’s arguments fitted in with tin 
prevailing middle-class temper in Europe. The businessmen wen 
delighted. “To have their own longings elevated to the dignity o! 
natural law was to provide them with a driving force that had nc\ < 1 
before been so powerful. . . . With Adam Smith the practical 
maxims of business enterprise achieved the status of a theology." 

But there is another side of the shield. Smith was, to be sun 
an unconscious mercenary in the service of a rising capitalist ( lav 
in Europe. It is true that he gave a new dignity to greed and a new 
sanctification to the predatory impulses. It is true that he ration. il 
ized the economic interests of the class that was coming to pown m 
such a way that he fashioned for that class a panoply of ideas lx 
hind which they are slill protecting themselves against (lie assanli 
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*1 government regulation and the stirrings for socialization. It is 
n ue (hat Smith’s economic individualism is now being used to op- 
|*i css where once it was used to liberate, and that it now entrenches 
dir old where once it blasted a path for the new. But it must be said 
i<M Smith that his doctrine has been twisted in ways he would not 
have approved, and used for purposes and causes at which he would 
I hive been horrified. 

Adam Smith was, in his own day and his own way, something of 
1 1 evolutionary. His doctrine revolutionized European society as 
mely as Marx’s in a later epoch. He was, on the economic side, the 
philosopher of the capitalist revolution, as John Locke was its phi- 
I- >s< >pher on the political side. His own personal sympathies were not 
mil cly with the capitalist. Eli Ginzberg has pointed out, in his 
House of Adam Smith, how there runs through The Wealth of 
Nations a strain of partisanship for apprentices and laborers, for 
I 11 huts, for the lowly and oppressed everywhere, and a hostility to 
1 hr business corporations, the big businessmen of the day, the ec- 

• I* Masts, and the aristocrats. Read the book with an eye for these 
passages, and it becomes a revealing document showing Smith’s 
'"ii( tin for the common man. Far more important, of course, than 
my of these more or less sentimental expressions of sympathy, is 
1 hr doctrine of labor value which is at the core of Smith’s eco- 
nomics. Id enunciating for the first time the doctrine that labor is 
1 hr sole source of value in commodities, Smith became the fore- 

I miner of Bray and Hodgskin and eventually of Marx. As an origi- 
nal or, Smith developed this doctrine clumsily. It remained for Marx 

10 1 rline it, convert it into an instrument of analysis, extract from 

II the revolutionary implications that were inherent in it from the 
h. ginning. This leads us, however, much too far afield. On Smith’s 
m 1 .1 1 ion to the labor theory of value there is a large and polemical 
hin alure. On the validity or confusion of the theory itself there is 

• literature even larger and more polemical. 

Mil hat concerns us is to see the curious paradox of Smith’s posi- 
nmi in history: to have fashioned his system of thought in order to 
bias! away the institutional obstructions from the past, and bring a 
M .iirr degree of economic freedom and therefore a greater total 
dlh lor all l In- people in a nation; and yet to have had his doc- 

11 me resnli in the glorification ol economic' irresponsibility and the 
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entrenchment of the middle class in power. A reading of Ad.im 
Smith’s work and a study of its place in the history of ideas shot i !• I 
be one of the best solvents for smugness and intellectual absolut ism 
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Walter Bagehot: a Credible 
Victorian 


O utwardly he was not very different from those English 
patriarchs of his day — Mill, Gladstone, Bryce, Morley. He 
led one of those curiously rich and exemplary lives that 
make the English gentleman-scholar of that epoch the consummate 
(•induct of the Western world. Which is to say he had good parent- 
• m • and a scrupulous home life, was educated in the classics, mathe- 
matics, and the moral sciences, wrote long letters on theology to 
It 1 h school friends, studied for the bar and chucked it to write liter- 
al y essays, married for love and read Wordsworth on his honey- 
iii(M)ii, divided his time between business, politics, and literature, 
wiili a few hours for a canter on his horse across beloved English 
lidds; his family circle was cultured and simple, his conversation 
biilliant, his heart in the right place, his sympathies liberal, his 
l< Mit nalistic style lively; and in his articles he quoted long passages 
I min (lie poets. All these qualities have become the staple for the 
. m mil biographies of the English gentleman-scholar. 

I lie psychological gulf between Bagehot and the patriarchs whom 
I m so perilously resembled was that while the English patriarch, 
adolcscent-like in at least one respect, takes himself seriously to 
Ins dying day, Bagehot at some point broke himself of that habit. 
Ii is di (limit to know when or how it took place. But this much may 
In ventured: it was at the point when the deadening influence of 
Ins formal education was removed; and it was connected with one 
..1 1 wo oilier fundamental changes in his character. That break was 
flie point in Bagchot’s life, crucial in the life of any man, when he 
• 1 . 1 s < * s to be merely clay for events to shape. 

1 1 was no easy thing in those days, no more perhaps than it is in 
iliear, to break through the crust of an education. It was all the 
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harder with the particular kind Bagehot had received. His fat In 1 
was a banker, general manager of Stuckey’s bank at Langport. 1 1. 
was an intelligent Unitarian gentleman who remained a banka 
because he conceived it a duty to his family, but whose taste real In 
lay in the literature of political unction. His spells of illness wen 
his only opportunities to indulge himself in this taste, and he w< I 
corned a cold because he could then in all conscience read the /,//< 
of Mackintosh or Cobden’s speeches. When Walter was twelve wli.n 
could such a father do but set him to writing essays on Alfred (In 
Great, and the Battle of Mantinea, and the life of St. Augustine, ami 
such matter? When Walter was at Bristol College, an eager boy wlm 
had outstripped all the others, what letters could such a father writ, 
him but long discussions of the Corn Laws, and a letter which read 
“Work as hard as you can, but be modest, for to be so is a great 
charm in boys, and the more so the cleverer they are”? 

Walter was in great danger of growing up as much a prig as tin 
other boys, friends of his, who had equally exemplary fathers. At 
sixteen, while attending University College at London and living 
with several young gentlemen at the house of a Dr. Hoppus, In 
had reason to be convinced that two of his fellow-students wen 
guilty of acts “involving wrong conduct and deception.” With great 
moral courage he undertook the office of tale-bearer to Dr. Hoppus 
“My resolution,” he wrote to his father, “has not been taken without 
the most careful deliberation, and, I may add, earnest prayer.” 1 )i 
Hoppus was indignant, the boys’ fathers were sent for, the mis 
creants were duly ejected. Walter found some friends who admit ed 
his conduct. Together they founded a debating society, where they 
orated on vast abstract questions. And from their rooms long and 
earnest theological discussions floated out to add to the London 
night and fog. 

Then — when he was in his early twenties — something happened , 
or perhaps it was a series of things. An adequate biographer will 
one day be clearer about the matter. Bagehot owed at least on* 
important debt to his father. Largely because the latter, as a Uni 
tarian, objected to the doctrinal tests at Oxford, Bagehot had « 
caped its conventional literary-religious atmosphere. At Bristol 
College he had come under the influence of the ethnologist Pi i< h 
ard, and at University College he was deeply attracted by the skep 
tical and introspective mind of Arthur 1 high Clough. I le now ir.nl 
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lot an M.A. in economics — it was at the end of the eighteen forties, 
m the heyday of John Stuart Mill — and he read mainly by himself, 
with little guidance and less of the deadly earnest discussion. He 
tidied law and was called to the bar. He also tried his first public 
uniting — some essays for the Prospective Review on currency and 
on Mill’s recently published Principles of Economics. He probably 
Ir.tt tied for the first time that he could put words together prettily. 
\ud also about that time his mother’s mind had become unhinged 
with grief at the death of two of her sons — Walter’s half-brothers. 

I 'his last event pulled him up by the roots and threw him back on 
himself for growth. For a while it made him morbid. He himself 
suffered something of a breakdown, and at odd moments then and 
m Inter days he would write and speak of the “darker realities.” But 
the phrase itself is an indication of what so convulsive an event 
may have done for him in dispelling the narrowing and imitative 
influences that had been effective in his education. Finally there 
was the trip to Paris. What with anxiety about his mother and too 
much study, his health had broken down. He was twenty-five and 
he rn joyed the scene. There were “small French girls” to waltz with, 
ind there was a genuine revolution that he bumped into — the coup 
d'tUat of Napoleon III in December 1851. His letters home about 
it are filled with fun and a shrewd political sense. He wrote some 
Far is letters on the revolution for the Prospective Review that show 
a germinating cynicism and a realistic sense of the political scene. 
I le must have enjoyed shocking the Unitarian readers of the jour- 
nal with the statement that the coup of Napoleon was the best thing 
that could have happened to France, and that no quality is more 
desirable in a people than political stupidity. 

And so one that should have been attuned by his milieu to the 
proper pitch went off key. They had tried to give him convictions 
and a sense of mission, seriousness, and high purpose; and here he 
was dancing with girls in Paris and writing sportively of the sanc- 
tilics of representative government. In the next few years he made 
himself master of the literary essay, with sprightly articles on the 
< K lord academic mind, on poor Hartley Coleridge, and on the first 
I dinburgh reviewers. These essays on English literary figures he 
was to write for several decades, and they were finally collected 
alter his death as Literary Studies (2 vols., 1879). They have given 
Bagehot a place in the history of English literary criticism not much 
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below that of Matthew Arnold. In them the approach was throw -I i 
out psychological, with Bagehot’s eye always on the relation of ili< 
writer’s mind and personality to his work. 

The shock of his mother’s insanity, the dramatic events .u 
Paris, the sense of mastery over a literary form — perhaps they will 
in some degree account for the change in Bagehot. Less than Hut 
is necessary for a young fellow, who has life in him to begin wide 
to throw aside the slumbrous veils of his education. 

A desire to be near his mother made him enter his father’s ban I 
ing house on his return from France, and abandon any intm 
tion of making the life of thought his chief occupation. His fall in . 
with his orderly, conscientious habits of mind, was seriously din 
turbed by the flippant way in which Walter treated the principle . 
of banking, and the short-cuts which he took to dispense with ii\ 
routine. A curious mind grew impatient with what seemed an ai i.l 
business technique, restless at merely doing things; there was so 
much material — right under a banker’s nose — for theorizing about 
But his father was to find a valuable ally — a marriage which eveni u 
ally brought Walter closer to banking and public affairs. 

The six Misses Wilson, daughters of James Wilson, M.P., and 
high official of Her Majesty’s Treasury, heard that a Mr. Bage-liot, 
a young banker from the west of England — or was it a young I mi 
rister? — was coming to Claverton Manor to see their father about 
writing for his journal, the Economist. They were not interested 
in young bankers from the west of England. Another one of those 
bores, probably, who would talk interminably about Peel’s Bank 
ing Acts and about “the laws of economics, sir.” So they continued 
imperturbably with their German governess in the schoolroom at 
Claverton Manor. The next morning a tall slender man of a little 
past thirty, with long delicate hands and a mass of black hair and 
playful black eyes, appeared at the breakfast table. Breakfast ovei 
the German governess walked out of the room. The young man 
turned quickly on the Misses Wilson with: “Your governess is like 
an egg.” “At once,” writes one of them in a memoir, “we saw dial 
she was like an egg.” 

What a beginning for a Victorian courtship! Miss Elizabeth Wil 
son, if we may trust a sketch of her, had the dignity of a Greek god 
dess with the grace ol a pi e-Raphaclite head. She held out Ini a 
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year and a half, and then the engagement took place. Walter writes 
in her: 

I go about murmuring: “I have made that dignified person commit 
herself. I have, I have,” and then I vault over the sofa with exultation. 

I hose are the feelings of the person you have connected yourself with, 
r lease do not be offended at my rubbish. Sauciness is my particular line. 

I am always rude to everyone I respect. I could write to you of the deep 
ntd serious feelings which I hope you will believe are really in my heart, 
hut my pen jests of itself and always will. 

I here is not much more in the life of such a man to record. There 
were no great victories; rather, three successive defeats when he 
stood unwillingly for Parliament. Even the solid ground of a vic- 
tory would have crumbled before his questioning spirit. That is 
why it is just as well that he was denied also the triumphs of a life 
ol scholarship — most vulnerable of all triumphs. The burst of ap- 
phiuse from an admiring press as each new exhaustive volume 
appears — the salvos that greeted Mill’s Principles and Bryces 
hnerican Commonwealth — were spared him. He never wrote an 
exhaustive volume. At the most it was a quick theoretical sortie of 
i< mie kind, or a series of essays as in Physics and Politics; more often 

I I was a single essay, and then away nimbly to fresh fields. He did not 
.1 1 >| >i oach a subject, as is the scholar’s wont, with his forces marshaled 

III serried ranks, and all the impedimenta trailing after; rather, a 
lot ced march, a deft attack — and he had come away with his spoils. 

Thus in jesting earnest he wrote for a quarter-century, making 
no great noise in England or anywhere else. As he approached and 
passed the prime of life, his interests shifted more and more from 
banking, from literature even, to economics and the logic of state- 
( 1 aft. He became before all else a commentator on the shifting 
financial and political scene. His weekly editorials in the Economist 

lie bad succeeded his father-in-law in its management — were re- 
garded with great respect by politicians and Treasury officials; 
Gladstone consulted with their author on matters of financial 
policy. But the real gusto of his thought found expression, I suspect, 
1 al her in the more theoretical writings: the longish sketch of Lorn- 
l urn l Street. , the papers on The English Constitution , and that 
amazing jcu d’esprit , Physics and Politics. Death found him, in 1877 
at fifty one, writing that sort of stuff; and from the bigwigs came 
gtatelul appropriate tributes. 
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Bagehot’s economic writing ranks with the best in the Englr.h 
tradition. The most enduring result of his increasing interest m 
banking, Lombard Street (1873), has become classic for its realism 
description of the English banking system and its analysis of t hr 
logic of its functioning. It shifted the emphasis in the literature <>1 
the subject from the discussion of banking legislation and m< 
chanics to an examination of the body of working rules and thru 
effect. It resulted in a new understanding of the function of die 
Bank of England in keeping the banking reserves of the commu n 1 1 \ 

But Bagehot’s mind was not content with pragmatic work < >1 
this sort. In his Economic Studies (collected in 1880, after his deal In 
several essays deal with an analysis of the two basic postulate's <>l 
English economic theory — the transferability of labor and ofcapii.il 
— and an examination of their validity in the changed econonm 
world that Bagehot knew. In these and in a series of essays on Smn li 
Ricardo, and Malthus he effectively refuted any notion of 1 1 it 
eternal validity of the theory of the founders and showed its ncc< • 
sary context in the England of their own time. Coming at a time 
when criticism of classical economics was maturing in England 
these essays were influential for the cogency with which they called 
for revision of the classical body of theory within the limits of n 
own logical premises. 

Much the same approach had even more far-reaching results m 
political science. Bagehot’s English Constitution (1867) is probahl) 
his most widely read book. In it he abandoned the contempoi ;u ) 
preoccupation with political forms, as he abandoned also most nl 
the preconceptions derived from physics. He sought to substit 11 1 1 
a discussion of the actual functioning of the political institutions nl 
his day in their cultural and traditional setting. There is somethin 
of an anthropological note here, as there is also in Lombard Sheri 
it is the actual working rules that interest him, and he strips aw. in 
everything unimportant to get at them. His exposition of the them \ 
of Cabinet government, of the survival value of such institutions 
as an English monarchy and the House of Lords, and of the fun< 
tion of the House of Commons as an organ of administrative con 
trol, has been formative for all subsequent discussions. When any 
one sets out today to write a realistic analysis of the English 
Constitution, like as not he has Bagehot in mind as his archetype. In 
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I mi, the book has achieved so complete an acceptance as repre- 
t hi 1 ng the reality of English government that it has doubtless in- 
Hurnrcd the shape that political institutions tended to take. Look- 
in* hack at it now, it seems difficult to decide which was the reality 
mi | which the representation. Resting its ultimate explanations of 
Mulish political institutions on the nature of the British mind it 
Ml rs its place as a pioneer essay in national political psychology. 

I he most original and ambitious writing that Bagehot did in 
mi 1,1 1 science was his Physics and Politics (1869), in which physics 
1 metonymy for natural science and “politics” for social science. It 
h the lust important attempt to bring out whatever implications 
Vi. 101 ian science, especially Darwinism and the new ethnographic 
. 1 1 mgs of Tylor and Lubbock, possessed for the study of the politi- 
. ,il ( (immunity. Although its principal premises are thus the prem- 
ia s ol biology — evolution and natural selection — and its material 
hugely anthropological, it is in essence a brilliant essay in social 
psychology, mapping the significance for human history of such 
|hi< rs as custom and revolt, innovation and imitation, conflict and 
di« 11 ss ion, law and force. Modern social psychology has to a great 

I s lent followed in the wake of these leads. 

| n l lie heyday of the democratic dogma, Bagehot was an aristocrat 
H heart — almost an aristagogue. Lie would have considered him- 
,11 too hard-headed to feel except at high-wrought moments any 

I I ( ,| sympathy for the democratic mass. Brilliant in his domestica- 

1 inn of Carlyle’s O altitudo concept of leadership, he showed the 
myopic spots in his outlook mainly in underestimating the masses 
, , < rcative political force. The common man was to him, as to 

< u lyle, merely so much human material to be governed well. 

( >11 the whole he found little fault with the government that ex- 
imrd. The English Constitution was a creditable achievement; 

1 .minions and Cabinet were pleasingly responsive to the electorate; 

I oids and King served to check a possible mobocracy and heighten 
1 hr tone of politics. Nor was he less satisfied with the economic 
I tin i( . Lombard Street in his book manages to get its work done 
mmrhow. Did the scratchings of Karl Marx’s pen in the British 
Museum, and the noise of the discussions in his stuffy parlor, reach 
M.wehot in the offices of the Economist? It is doubtful. He was a 
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banker, one of those who possess the earth. His table was full, In 
had a horse to ride, cultured men as friends, and a magazine to a< 
cept everything he wrote. 

I have set down these shortcomings that I might seem to extant 
ate nothing. It would be folly to claim for Bagehot more than Ik 
can lay claim to. He was little concerned with exploring the realm 
of social possibility. He was a realistic conservative — in som< 
ways a reactionary. But whatever he was, he was a first-rater. WIui 
recommends him is his infernal wisdom, and it is that which will 
make him for a long time modern. If he never attained to the height 
of inspiration, if he never had any genuine social vision, he was als< > 
very rarely fooled. He has opened up for us few areas for so< ial 
construction, and there is little in him that is gleaming for the eagn 
eye. But there is little in him also for time to corrode. 

What a way this Bagehot had of avoiding the flurries and pit I ill 
of his generation! When everyone else was swallowing Rican In 
whole, he saw that the “laws of economics” applied in Ricardi.m 
form only to industrialized communities like England, and even i«» 
them only approximately. When they were prating about chc< I . 
and balances and all the pulleys and weights of a mechanistic con 
cept of politics, he wrote his essays on the English Constitution in 
reveal a living organism. When they were talking about the prim i 
pies of banking, he wrote a book about Lombard Street — abmii 
English bankers as people and the English banking system as i 
tradition and a going concern. While English dons were still <h 
cussing Aristotle’s classification of constitutions, or arguing t Ik 
ethical theory of the state, he mixed a strange concoction of physi< 
and politics and talked about the survival-power of states. In cm h 
case his contemporaries have been outlived. 

Many of his readers in this decade have been struck with worn In 
at his insistent psychological approach. He is always reducing In 
inquiries to terms of how men act and why. Yet this is only a la< < i 
of the characteristic that gives all his work some unity — a clear ey< < I 
unfooled realism. He was a psychologist because it helped him lu 
visualize the better what concepts were involved in the situat ion. \ 
succession of unlike characters marches across his pages. He gave 
much thought to each of them — Gibbon, Macaulay, Hartley (loir 
ridge, Shelley, Sydney Smith, Adam Smith, Disraeli, Gladstone 
Peel, Clough, Napoleon III, Lord Brougham, lie studied the man 
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I letters, the banker on Lombard Street, the politician in Parlia- 
mm m I ake Emerson, he saw them as the realities; institutions were 
then shadows. 

I le had, in short, a quantity of that merciless sense that survives 
I* ill « enturies and fails to evoke the most modern smile of derision. 
Ilei epresents what the modern spirit, whittling away the pompous 
iml l he sentimental from Victorian thought, can still retain as a 
• 1 edible core. 


Graham Wallas: the Fabian or the 

Tiger? 


G raham Wallas’s mind was the most fertile and flexible 1 ol 
_ his whole generation of English political thinkers. His iiiom 
incisive work falls in the period (1908-1920) that saw (lie 
appearance of his three great books — Human Nature in Politn e 
The Great Society , and Our Social Heritage. As we look back now 
at that decade and its political thinking we can see it as a strug; T 
between a growing revolt against rationalism on the one hand, ami 
on the other a desperate attempt to save the bases of society by 
gradual and rational change. Most thinkers of the period can lx 
safely contained within one or another of these strains. It wa . 
Wallas’s fate to be caught in both, and no small part of his talent 
that he managed to poise himself perilously between the two. 

His intellectual career began with the Fabian enthusiasm of 1 In 
late eighties in England, and he was one of the contributors i<> 
the original volume of Fabian Essays. The curious reader will hml 
in Pease’s history of the Fabian Society a delightful drawing <>l 
Bernard Shaw, Wallas, and Sidney and Beatrice Webb seated in .m 
English meadow, planning in all probability some Fabian main 
festo. Shaw looks half jocose, half admonitory; das Ehepaar Webb 
have with them their unfailing notebooks and their enraptured 
statistical air; while Wallas has the fine, serious, and withal tent a 
tive look of the classical schoolmaster not yet turned thirty who \ 
becoming engrossed in the social problem. 

But his mind, thoroughly empirical, refused to be contained 
within anyone’s intellectual system, and his mental appetite w.i . 
too lusty to be satisfied with the stuff that passed lor food in In 
day. Even the diluted Marx Mill Henry George concoction of tin 
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Lillians proved unpalatable. He stayed away from the easy general- 
izations of the dogmatists, from the paradoxes of the litterateurs , 
lion) the messianisms of the economists. He turned to English 
history for the roots of contemporary problems, and wrote one of 
the best studies we have of the history of ideas, the Life of Francis 
Place. In it he studied and traced the relations between early nine- 
teen th-century economic theory, the Combination Laws, and the 
hade-union movement. His thought matured slowly and it was not 
until he was fifty (in 1908) that he found at last the field for his best 
thinking — the relation of the proper ordering of the state to the 
nature of the human mind. 

Wallas’s name is chiefly connected with the rise of the rather 
tiracherous ‘‘science” of social psychology. With him this was no 
gi ancliose affair, as it was, for example, in Pareto’s The Mind and So- 
urly but an honest attempt to establish political thinking on the 
In in basis of the actual facts of the human mind. His Human Nature 
in Politics (1908) and The Great Society (1914) represent a revolt 
against a false rationalism and intellectualism in the study of the po- 
lnical animal. Bergson and Sorel in France, Pareto in Italy, Nietz- 
*< he (a good deal earlier) in Germany belonged to the same strain. So 
also did the books on crowd psychology and the mob mind and the 
instincts of the herd by Le Bon, Tarde, McDougall, Trotter, and 
Martin. Throughout Europe and America political thinkers were 
beginning to discover the tiger in man, those primal drives below 
1 he level of consciousness that led Spengler somewhat later to refer 
in man as “a beast of prey.” The greatest discoverer in this realm 
was, of course, Sigmund Freud, who saw the province he was stak- 
ing out as “the psychology of the depths.” 

Wallas was no Freud and no Spengler. He was neither a technical 
psychologist nor a philosopher who swept all human history. He 
was too hard-headed, moreover, to fall for the “instinct” school that 
played such havoc with social thought in the pre-war and post-war 
years. He was in the tough-minded empirical tradition of British 
social theory. It was he, more than anyone else, who carried over 
into British — and perhaps American — social theory the viewpoints 
ol the new revolt against rationalism. He saw on the one hand the 
loice of instinctive dispositions and social habits in men’s lives. He 
saw on the other hand the complexity of what he called the Great 
So< icty, and the wholly new conditioning it gave to the business 
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of living in the twentieth century. And he saw the growing dr. 
crepancy between the two. 

To him more than to anyone else in the English tradition u , 
owe our present knowledge that political behavior is irrational, 1 Ini 
politics is the business of manipulating and exploiting the basic v< 1 
complex drives of men, and that all political progress must reckon 
with those drives. After the arid Victorian decades he brought . 
fresh realism back into English political thought, as Bagehot and 
Bui ke and Hobbes had done before him for their own generation 
But while their writing spans the period when the democrat n 
structure was being built up to its full strength, Wallas wrote at a 
time when it was cracking. Although he saw clearly the discrepanc y 
between men’s original dispositions and the demands made upon 
them by the complex life of the Great Society, he failed of an ad. 
quate analysis of the causes of the democratic collapse, and even 
more of an adequate program. 

The ground of his failure must be sought not so much in (In 
limitation of his own vision as in the intellectual resources upon 
which the Anglo-American thought of his day characteristically 
drew. His generation witnessed the idiocy of the international and 
industrial muddle and the mounting desperation of the capitals 
state. It saw the world going to smash— and all that the political 
thinkers of the period could finally contrive was a series of new 
quiiks and refinements in the practice of representative govcin 
ment. The waters were rising, and like a legion of good boys they 
stuck their intellectual thumbs into the dikes and talked of realism 
and objectivity. 

Wallas himself was caught between seeing man as Fabian and 
seeing him as tiger. His earlier, pre-war work was a protest against 
the false assumption of rationality; his later, post-war work was 
equally a protest against the false conclusion that it was necessaty 
to surrender to the cruel drift of events. On the one hand he talked 
of men as creatures of habit, instinct, and fear; on the other hand 
he talked of the collective organization of the will and the intelle< i 
Someone has said of George Santayana that his views on religion can 
be summed up thus: “There is no God, and Mary is His mothci 
So too it would be possible to make a similar witticism about 
Wallas: that his views on political psychology were that there is no 
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1 .it ionality and that the way to organize it is on a collective basis. 

Hut this would be unfair to him, as it would be to the whole 
I h csent intellectual movement that seeks to combine the recogni- 
tion of political irrationalism with a program for organizing col- 
ic < lively the best rationality that men can muster. Wallas empha- 
M/cd enormously the role of what he called “political invention.” 

< >ur of his heroes was Jeremy Bentham, whom he recognized as 
I M imarily concerned with the use of thought for refashioning social 
institutions. Like some others of his generation, such as the plural- 
ist s and the guild socialists, Wallas sought the undiscovered cadres 
nn which society could build new collectivities in place of the un- 
wieldy and collapsing capitalist state. Toward the end of his life, he 
went so far as to write a sort of handbook for political inventors: 
the Art of Thought (1926). In the detailed, meticulous fashion that 
was characteristic of him, he described his own thinking procedures, 

I he rules that he had laid down for himself, the ways of surprising 
1 1 inge thoughts” and jotting them down in little notebooks. The 

last mental picture I have of him goes back to the time when he was 
leet tiring at the Robert Brookings Graduate School at Washington. 

I I was a lecture on property, and as Wallas spoke he would from 
time to time take out a little leather notebook and jot down some- 
th ing that had evidently occurred to him for the first time in the 
i nurse of his lecture, and that seemed to him worth preserving. 

But his desire for social change was an intellectual desire rather 
than one springing from a driving power of class conviction. And 
Ini that reason Wallas was never in any sense a revolutionist. He 
inuld never bring himself to face the problems of sheer political 
power involved in the transfer of dominance from one ruling group 
m c lass to another. One of his most significant books is The Social 
I Initage (192 1), in which he pointed out the delicacy of the threads 
upon which modern civilization hangs, how if our knowledge of 
the industrial and the economic and political arts were snuffed out 
wr should speedily find ourselves wandering about in Wellsian 
l.i. si 1 ion, a few savages grubbing for food in the ashes of our world. 
It was a vivid image, but the uses to which others put it were to 
defend the status quo against any sort of radical change. The whole 
theory of the preciousness of the social heritage is, of course, one 
ni the most conservative forces in our thinking. It was what made 
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Wallas at heart a Fabian, even after he had dissociated himself limn 
the movement; and it was what made him avert his gaze more an. I 
more from the tiger in us. 
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Engels and Marx — a Partnership * 1 


T hink of a philosopher who was also one of the great military 
scientists of his day. Think of a profound theorist of history 
who surrounded himself always by the din of action. Think 
of a textile manufacturer and millowner who was the chief of staff 
of the world proletarian revolution. And if these paradoxes have 
not left you incredulous, add the final paradox of a brilliant writer 
who was content to dim the light of his own fame in order to enhance 
that of his friend, another writer. Friedrich Engels has been thus 
l.ii , for English readers at least, an unclear and shadowy figure — 
known chiefly as the “ and Engels” part of a literary collabora- 

tion that produced the Communist Manifesto. It is the merit of 
( iustav Mayer’s biography 2 that we can now see Engels for what he 
was — one of the most full-blooded and complete personalities in 
European history, a figure almost Homeric in its proportions and 
I lomeric too in the simplicity and strength and grace of its con- 
tours. 

To those who think of revolutionists as puny and crabbed, I 
recommend the life of Engels. No life lived in nineteenth-century 
Europe approximated more closely to the Goethean norm of com- 
pleteness and maturity. It achieved its balance, however, as the 
( i reeks did — not by any inner check or by the starving of one faculty 
or another, but by the uninhibited exercise of every faculty. Here 
was a man who could ride to hounds with the English gentry for 
t Ik* sheer joy of it and despite his conviction that they were a decay- 
ing and oppressive class; a man who knew how to run a successful 
business and spent his hours studying the causes of capitalist col- 


« This was published in somewhat abbreviated form in the Herald Tribune Books. 

I nivr here the original essay. 

J Erirdrich Engels: a Biography. With an introduction by G. D. H. Cole. New York, 
Knopf, Mj'jf). 


SOME EUROPEAN THINKERS 


320 

lapse; a man who could one month be fighting in the German Rnn 
lution of 1848, with the bullets whistling about his head, and tin 
next month be off on a walking tour through Burgundy, “charnu d 
by the Burgundian girls, with whom he lay in the grass, laugh in 
and talking, and eating grapes and drinking wine.” Not only [min 
Engels’s thought but from his life as well, communism emerges will* 
a distinctly humanistic emphasis. 

Professor Mayer’s book is the distillation of years of reseat <h 
The present translation is from a condensed version of the authm 
classic two-volume study of Engels, the first volume of which ap 
peared sixteen years ago in Germany and the second last yeai m 
Holland. He has written a rich book which has clarity, com pa < 1 
ness, above all penetration. The author writes from a fullness <>l 
knowledge which makes every phrase count, yet he is unpedantn 
His long study has somehow failed to produce in him either ih< 
obliquity of vision or the obsessive grubbing for details that usually 
form the occupational diseases of lifelong devotion to a single suh 
ject. He makes short shrift of the usual stock of crises, epochs, ami 
turning-points in the history of Engels. But in his studied undn 
emphasis he has tended to err somewhat on the other side, and lu 
thus sacrificed some sharpness of outline. Nevertheless, this bool 
along with Franz Mehring’s recently translated Life of Marx , will 
furnish an admirable introduction to the history of international 
socialism. 

How Engels ever managed to tear himself away from his c lav. 
roots and the deeply Pietistic religious roots of his family, and grow 
into a revolutionist, is one of those questions that is ultimately in 
soluble. We can trace the process, just as we can trace a somcwlui 
similar process in the life of our own Jack Reed, but we cannot la\ 
our hands on the particular configuration of chance, cultural im 
pact, and heredity that produced it. Professor Mayer is unusually 
skillful in tracing the perilous voyage of the mind of a young nun 
coming to intellectual maturity, fighting out in his own mind (Im 
political and literary battles being waged around him. 

Born in 1820, Engels grew up at the time of the Young German 
movement; his first heroes were Heine and Ludwig Borne; bom 
them he moved on to Hegel, and then to the Young I legelians sin h 
as Moses Hess and Bruno Bauer, who almost destroyed t heir mastci 
thought in deriving from it; he ended with communism. Little did 
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1 1 1 % worthy and well-to-do Pietist father, smug with that unrivaled 
imiguess of a successful and respected middle-class German, know 
what his son was thinking in those days when he was attending 
m hool, serving as apprentice in a counting-house, and enlisted in 
1 he King’s Guard. Little did he know, and still less could he under- 
hand. Engels’s wanderings from the trim hedges of his family’s life 
Ini to the usual tragic break — a break symbolized on that awful 
1 lay during the 1848 revolution when the elder Engels, on his way 
in < I lurch, encountered his son wearing a revolutionary sash and 

• In eel ing the gunners in preparing the defenses of a strategic bridge. 

Fn gels’s Lehrjahre in England were crucial. He had already come 
m 1 evolutionary conclusions by his study and thinking in Germany, 
iikI these were to be confirmed by his friendship with Marx and 
I it n put to a fiery test in the crucible of action. But England was 
the link. He went there to manage one of the family textile mills, 
ii id he was to remain there (with the exception of certain revolu- 
tiuuary intervals on the Continent) until his death. On his first 
visit of two years he got the feel of the Manchester cobblestones 
and 1 he sense of the leaden Manchester sky, got to know the workers, 
lived in their quarters, fell in love with an Irish working-girl — 
M.uy Burns — who was to be his companion until her death. He 
h id Carlyle, Disraeli, Tom Hood, Mrs. Browning — all the litera- 
tim- <>[ social protest; he threw himself into the Chartist movement, 
lie was full of impulsive enthusiasms, and yet he was not all im- 
pulse-. He studied, observed, pondered. England was his laboratory 

I ngland, which had freedoms only dreamed of in Germany; Eng- 
land, where the industrial bourgeoisie had already replaced the 
fi-iidal landlords (as they had not yet done in Germany) and come 
in power, thus (as Engels hoped) paving the way for social revolu- 
iinii. There was something very dramatic and just a little absurd 
d k mt. this strapping, impulsive Rhinelander, who came looking 
Id < ,1 young Teutonic god but speaking almost flawless English, 
with his head full of a medley of Young Hegelian and communist 
ideas, telling the tenacious, placid, empirical English that their 

• nun try was fated to play a great historical role in the coming pro- 
h 1, uun struggle for power. 

In T;u is, on his way back from Manchester, Engels ran into Karl 
Matx. Thus began a friendship which was to blossom into one of 
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the most amazing and productive partnerships in history. Engel , 
when they met on this occasion in 1844, was twenty-four; Mai i 
was twenty-six. From that time until the death of Marx forty ye n . 
later, the life of each of the friends was the life of both. Everythin 
they thought and wrote, whosever might be the signature, was in 
the deepest sense a common product. Together they fashioned .1 
conception of history and philosophy, an analysis of their con tern 
porary world, a logic and a strategy of revolution and workers’ <11 
ganization. Together they dedicated themselves to their audacious 
world mission. 

Never did a task as gigantic as this depend so closely on a friend 
ship; never was a friendship so interlaced with a common tasl 
They were young, they were sanguine. They had high revolution 
ary hopes. They had not yet tried themselves against the crude and 
final power of the State. Together they wrote The Holy Family. 
attacking their former comrades, the Young Hegelians, and show 
ing that a dialectical scheme had to be put on a materialist base. To 
gether they also wrote the Communist Manifesto, their clarion call 
for world revolution, delivered to a sprinkling of London and 
Paris revolutionists. They even had a hand in the fighting when n 
came, and Engels after four battles remarked that the courage i< 
quired for hand-fighting was the most ordinary thing in the world. 
They had their fill of police, passports, spies. But they were 1101 
aiming at revolution by conspiracy. They saw it as their task to 
organize uprisings of workers when the movement of economic 
events had made such uprisings possible. 

As they saw their hopes extinguished by the failure of one rev<> 
lutionary movement after another, they dug in more deeply fin 
“the permanent revolution.” Marx turned his attention to e< <> 
nomics and spent his days in the British Museum working on Ins 
great treatise, Capital. Engels turned to military studies and became 
an expert on tactics, fortifications, generalship. Both of them 
watched international affairs with the greatest interest: a war, an 
economic crisis, might any day bring the revolutionary conditions 
they were awaiting. When a crisis finally came in 1857, they weir 
beside themselves with joy. They felt it was ushering in the dies 
irae they had been prophesying. 

Engels, despite his business losses, rejoiced at every sign of panic 
on the exchange. Marx increased the pace ol his economic studies 
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lie wanted them ready when the deluge came. Engels, with perhaps 
.1 slight tinge of rationalization, threw himself even more deeply 
into his military studies — and hunting. “For hunting,” he wrote to 
Marx, “is the real cavalry school.” Marx buried himself in figures 
about overproduction, credit expansion, speculation. When finally 
the crisis failed to lead to world disaster, the two friends could only 
1 onsole themselves by matching explanations as to why it had not 
(( nne off. Their efforts after that were directed to perfecting their 
theory, and to the workers’ movements in each country. The amaz- 
ing thing is not that they failed to realize their youthful hopes, but 
that they succeeded as well as they did. When Marx died in 1883 
there was already a working-class movement all over the world. 

Marx’s economic relation to Engels has often been commented 
on disparagingly. But that is unwarranted. Engels held it his duty 
to help support Marx and his family; around that duty he organized 
his whole life, scrimping on his own expenses, staying at his hated 
commercial occupation until he could retire from it with a com- 
petence for both of them. But with all that Marx often lived in the 
most horrible poverty, and his letters to Engels are full of anguished 
c 1 ies of despair that he should have to dun his friend so persistently. 

I le tried to get employment. He even tried for a job as a railway 
c In k, only to be refused because of his handwriting. The two friends 
did hackwork together for an American encyclopedia. Marx became 
.1 correspondent for the New York Tribune in the days of Dana, 
hut to spare him for his economic studies, Engels cheerfully wrote 
the articles for him. They had common friends, common (often un- 
reasoning and ungenerous) hatreds. Living in the tense, unhealthy, 
neurotic atmosphere of the German emigres in England, it was a 
wonder they kept themselves as whole as they did. There was only 
one occasion on which their relation was dangerously strained. 
I 1 1 gels had written to Marx of the death of Mary Burns, with whom 
I' ngcls had been living. Marx, after a few cool and casual words of 
1 egret, went on to speak of his own financial difficulties. Engels was 
deeply distressed, but it is a measure of the greatness of the two 
men that there was finally no break. Both understood that Marx’s 
work was not only his own. The relation meant a sacrifice for both 
1 ■ | the friends, but it was a sacrifice not so much to each other as 
to the common struggle in which each was engaged. 

Professor Mayer does well to develop many of Engels’s traits of 
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personality by comparing them with Marx’s. Indeed the relation 
o£ the two men was almost dialectical. Each brought (the “thesis ) 
his own peculiar qualities: Engels a facile and fertile mind, im 
mense energy, an understanding of business activity, a genius Im 
exposition, a passion for tactics; Marx, a deeply searching mind, .1 
tortured but unforgettable pen, a genius for system-building, an 
unparalleled daring. Each developed and stressed in relation to the 
other (the “antithesis”) qualities he might never otherwise have 
realized. Out of their confrontation grew their common product 
(the “synthesis”), much more than the sum of the qualities of eat li 
In a friendship that lasted as long as theirs, with its many hardships 
and tensions, there was need for one of the two to be unusually 
flexible. This role was undoubtedly Engels’s. “Genius,” Engels 
wrote to Bernstein, “is such an exceptional thing that we who have 
it not always know that we cannot attain it.” He insisted on doing 
“what I was meant for, to play second fiddle.” Of course he undci 
rated himself, as he always did with his “brazen modesty.” Marx 
was generous in his estimate. “You know I am always slow to grasp 
things,” he wrote to Engels, “and that I always follow in your fool 
steps.” 

The truth is that while it is possible to analyze the differences o! 
their qualities, it is hopeless to disentangle the strands of t he n 
achievement. Without the other each would still have been a genius 
and made a splash in world history. But without Engels, Marx 
might have remained a profound philosopher, and never written 
his economics nor held together an international movement; and 
without Marx, Engels might have remained a brilliant revolution 
ary journalist, without the capacity for systematizing his insights 
and without a movement in which to display his brilliant tactical 
sense. 

After Marx’s death Engels lived for ten years as the recognized 
leader of the world workingmen’s movements. His house was ihc 
Mecca toward which all socialists turned; in the words of an 1111 
friendly estimate, he was “the Teutonic Grand Lama of Regent's 
Park.” With a burning desire to pursue his own studies, he nevei 
theless spent most of his leisure editing and completing the second 
and third volumes of Capital from Marx’s notes. There were no 
longer any new beginnings for him in life: there were only the 
sequels, continuations, completions of earlier days. But he followed 
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with interest every event that might have a bearing on his life-task. 

I le saw, with a great acuteness, the special national characteristics 
that retarded the American labor movement. Applying his his- 
torical analysis to events, and projecting it into the future, he fore- 
saw the World War and its harvest of excessive nationalism. 

As a personality Engels was one of the most magnificent figures 
m the whole revolutionary tradition — a tradition which, despite its 
emphasis on principles, impersonal economic forces, and mass move- 

II icnts, has none the less turned very considerably on leadership, 
lie did not have the bitter, searching intensity of Marx, nor the 
steel strength of Lenin. He was better rounded than either, more 
human — and his influence has been more humanizing. The episode 
of Lizzy Burns furnishes a symbol. Lizzy was Mary’s sister, like 
Mary an unlettered Irish girl with wit and passion. Engels loved 
her and, after Mary’s death, lived with her. His views on bourgeois 
marriage had kept him from going through the wedding ceremony 
with either. Nevertheless, at Lizzy’s deathbed he married her. 

It is this combination of an iron framework of theory and con- 
viction which nevertheless is not allowed to go unrelaxed or defeat 
1 1 s own purpose that measured Engels’s stature. The materialist in- 
terpretation of history, which is the basis of all Marxian thought, 
was as much his creation as Marx’s. Its best statement is in the 
Anti-Diihring published under Engels’s signature. But the mind 
that could help fashion the framework of historic law for the un- 
folding of human society was not a mind to be caught in that frame- 
work as in an iron trap. Engels’s influence was always in the direction 
of a humanistic, undogmatic, unmechanical theory, whether of eco- 
nomics or literature or revolution. That, along with the greatness 
of his life, is his chief heritage. 
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Lenin’s The State and Revolution 


T here is probably nothing in the history of political thought 
that equals in dramatic power Lenin’s achievement in link 
ing in his own life the analysis and enactment of revolution 
He was one of those rare persons in whom life drives no paralyzing 
wedges and in whom therefore there is no gap between the icL-.t 

I and the act. Our psychologists call this the “integrated personality" 

and our educators pant for it; and in the next breath they would 
both dismiss whomever they found possessing it as a “fanatic.” Tins 
single-mindedness of purpose is an essential condition of revolu 
tionary success; and the interplay between action and analysis has 
been generalized by the Marxian tradition as “the unbroken web 
of theory and practice.” But it was Lenin’s summit achievemem. 
topping that of every other revolutionary leader we have known, 
to make out of his life the enduring symbol not only of tenaciiy 
of striving but of the clear unity of thought and deed. Nor are we 
dealing here with a reckless extremism. The extremisms belong 
rather with the world’s Hamlets and Genghis Khans, with the para 
lyzed intellectual as a symbol at one pole and the extroverted woi Id 
conqueror at the other. Lenin’s greatness lies exactly in his resol u 
tion of these polar extremes. 

Yet it is not a resolution aiming merely to untie the knots in one 
individual’s life. If Lenin sought to resolve the tensions and dilcm 
mas in his own life, it was in order to make of himself a sharper in 
strument in the social struggle. The goal was always effective act ion , 
in the interlocking of thought and deed, the end-product was (In- 
deed and not the thought. One may detect in him a mild anti-inlcl 
lectualism which never fails to thrust the idea back in its place when 
ever it seeks to become an end. In the postscript to The Stale ami 
Revolution he explains why the book is truncated and why the (in i I 
chapter was never written as planned. It was to have been on “The 
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Experience of the Russian Revolutions of 1905 and 1917.” What 
interfered was the second (October) Russian revolution. “Such in- 
iri I'crence,” writes Lenin with a gentle irony, “can only be wel- 
comed. ... It is more pleasant and useful to go through the ‘ex- 
perience of revolution’ than to write about it.” More pleasant and 
useful: a whole way of life is summed up in that phrase; and in it 
1 lie entire tradition of the litterateurs who have dallied with the 
1 evolutionary dream stands rebuked. 

I low The State and Revolution came to be written contains no 
1 1 1 considerable part of its meaning. In 1917 Lenin and his wife 
k rupskaya were living in Switzerland as one of a little band of revo- 
lutionary exiles from all countries. Ten years before they had left 
Russia because the Bolshevik Central Committee agreed that they 
must not become the victims of the tsarist repression that followed 
1 Ik* unsuccessful revolution of 1905. They just managed to escape 
1 he death-clutch of the terror that was grimly called at the time 
"Stolypin's necktie.” In a weird Uncle Tom’s Cabin night they fled 
across the breaking ice from the Finnish mainland to an island 
where they could board an unwatched mail steamer for Sweden. For 
.1 decade they had wandered over the face of Europe, from Stock- 
holm to Geneva to Paris to Cracow and back to Geneva. It was a 
< Iccade of shattering loneliness. The strength of the Russian workers 
.u id peasants seemed utterly broken after the 1905 revolution and 

I lie terror that followed it. Factional struggles splintered whatever 
nI l ength remained. One had to face espionage and repression from 
without, and treachery and inconstant purpose from within; one 
lived on the edge of starvation, a jangled life of frayed nerves and 
obscure strivings, most tragic because it was severed from the prole- 
1.11 ian Russian soil. When the war broke out in 1914, the Social- 
Democrats in every country voted war credits, and workers con- 
lion ted workers across the trenches. Lenin’s answer was given at the 
/immerwald and Kienthal conferences, where he rallied the re- 
maining anti-war socialist leaders; it was given in his book Imperi- 
alism (1915), a pitiless analysis of the internal capitalist breakdown 
bom which the external capitalist rivalries sprang. 

But there was a deeper answer still. The betrayal of the Marxist 

I I adit ion by its accredited spokesmen (even Plekhanov, whom Lenin 
had always admired, tinned patriotic; no wound could have gone 
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deeper) shook Lenin to the roots of his being. An individualist 
thinker might have turned to an autobiography, a religious thinkc 1 
to solitude. Lenin turned to first principles. Since he had organ 
ized his life not around a single event but around a conception <>l 
history, it was to a re-examination of the movement of history that 
he had to return in these years of crisis. 

The writing of Imperialism had enabled him to see the impli< a 
tions of the World War for the revolutionary path that was to lol 
low it. But Imperialism was a work of economic analysis. The real 
questions Lenin was now concerned with — revolutionary tacti< s. 
the seizure of power, political construction and reconstruction, state 
forms and their succession — were political questions. Now then 
was strictly speaking no body of political theory in the Marxian 
tradition — in the sense, for example, that Das Kapital embodied an 
economic theory and The Communist Manifesto a theory of histoi y 
and the class struggle. There was only Engels’s The Origins of the 
Family , Private Property, and the State, full of brilliant leads Inst 
in a quagmire of the anthropology of the day; and there were hints 
in the historical and polemical writings of Marx himself. Lenin was 
to bring these suggestions together, melt them in the passion at* 
urgency of his own mind, pour the metal into a mold of doc trim 
hammer it into a reasoned logic of revolution. 

The first stage was a set of notebooks that Lenin called Marxism 
and the State. He had evidently begun these in a random way not 
long after 1907; and he had pursued them in the libraries of various 
European cities. After the outbreak of the war his pace increased 
Cut off from action, he sat day after day in the libraries at Ziii i< h 
and Berne, sharpening the outlines of a revolutionary theory of 1 h< 
state. 

That the revolution was coming he had no doubt. He listened 
eagerly for every rumbling from the Russian masses, who wen 
growing ever more discontented under the collapse of the feudal 
capitalist economy and the bureaucratic war machine. He knew 
that when the revolution came it would be different from the 1901, 
revolution and different from the Paris Commune: the outwaid 
thrusts of the objective economic development that underlay revn 
lution were unyielding. Yet even he did not know how ( lose revo 
lution was. Newsdid not come easily to Switzerland through the wai 
barricades around it. There were anti-war demons! 1 at ions in Russia 
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in January, serious strikes in February. Yet as late as the end of 
January, in a lecture he gave on the 1905 revolution to a group of 
young socialists, he said, “We of the older generation may not live 
to see the decisive battles of this coming revolution.” 

Krupskaya has left us in her memoirs an account of how Lenin 
lu st got the news that the Tsar was overthrown: 

Once after dinner, when Ilyich was getting ready to leave for the li- 
I u ary, and I had finished with the dishes, Bronsky ran in with the an- 
nouncement, “Haven’t you heard the news? There is a revolution in 
Russia!” . . . We went to the lake, where on the shore all the news- 
papers were hung up. . . . There really was a revolution in Russia. 
Ilyich’s mind worked intensely. I do not remember how the rest of the 
day and evening passed. 

Lenin’s reaction was immediate. The “old European pattern” of 
1 evolutions, where mass revolt has always ended with some “consti- 
tutional” middle-class regime, had for once to be broken. There 
i a me the frantic efforts to get to Russia, wild schemes of landing in 
an airplane, ingenious schemes for getting through on a Swedish 
I >ass port and, since he did not know the language, pretending to be a 
deaf mute. Finally came Martov’s plan of going through Germany 
in exchange for interned German prisoners — a plan which was 
I m ally followed and which led to the famous “sealed train” episode 
and the charges of being in the pay of the German government. 
Ralph Fox, in his vivid biography of Lenin, has described Lenin’s 
.11 1 ival at the Finland Station, the enthusiastic ovation of the sailors 
and workers, his quick perception that they were now not only more 
1 evolutionary in temper than the Provisional Government but more 
so even than the Bolsheviks themselves reckoned. 

1 here followed months of agitating, organizing, pamphleteering. 
After the July Days a period of extreme repression set in; Lenin 
was hunted and had to go into hiding. Just before he left Petrograd 
Ik* wrote a note to Kamenev: 

Fntre nous . If they get me I ask you to publish my little notebook 
Marxism on the State (stranded in Stockholm). Bound in a blue cover. 
All the quotations are collected from Marx and Engels, likewise from 
K a til sky against Pannekoek. There is a whole series of notes and com- 
mrius. Formulate it. I think you could publish it with a week’s work. 
I iliink it important, for it is not only Plekhanov and Kautsky who got 
oil the track. My conditions: all this is to he absolutely entre nous. 
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The notebook was somehow procured. Lenin worked over it during 
August and September while hiding first in a hayloft and then 
in a twig hut on a worker’s farm and finally at Helsingfors. 

It is clear from Lenin’s letter that he set enormous store by hi*, 
book. If he were killed, it would be his legacy to the revolution. n \ 
movement. “It is not only Plekhanov and Kautsky who got oil tin 
track” — in that restrained line Lenin packed the whole bitter e\ 
perience of his discussions in the Central Committee of the p.r.i 
months. And so, between sending memoranda to his comrades on 
the Committee, Lenin wrote The State and Revolution. Before Ik 
could get at its final chapter, he was once more swept up in tin 
October Revolution itself. The press had such a mass of more urgeni 
work that the book was not published until the next year. By tli.u 
time Lenin was at the head of the new Soviet government. And (Ik 
book which had been begun and written as a guidebook for iIm 
revolutionary movement now took on fresh meaning as the bine 
print of political construction in the Soviet state. 

To the superficial eye The State and Revolution seems only .1 
hundred-page pamphlet, stripped of adornment, filled with (In 
cliches of the Marxist terminology. Its method is the gloss;iim 
method so common in the literature — the appeal to the basic text . 
of the Marxian fathers, the elucidation of the texts, and the ns. 
of them to refute one’s opponents. It is sometimes heavy-footed a ml 
unfailingly rasping in its polemics. Where then lies its greatness^ 

Only the dullard will fail to see through the outward skin (I i< 
ribbed intellectual strength of the book. Lenin’s greatest pamphlet-, 
have with his speeches the same quality of strict economy, the saim 
intellectual flame burning the more strongly because nothing el * 
is permitted to obscure it. Neither did he make any pretense m 
originality, and he follows the method of gathering and comment 
ing on the loci classici of Marx and Engels all the more severely be 
cause he wishes to play down his own role. He felt that his job w.r. 
not to create but to restore the Marxian theory of the state. 1 1 1 
attacks on Kautsky and Plekhanov were directed against the wlioli 
Social-Democratic literature of the Germans, which had “it. in. 
planted . . . with an accelerated tempo the immense experirn<< 
of a neighboring, more advanced country to the almost virgin soil 
of our proletarian movement.” lie felt lie had to destroy the m 
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ItneiK C of these writings. Hence the savage polemical method. It 
( . , i s if Lenin were seeking to light up the doctrinal darkness with 
tin dazzling flash of knives. 

\< t ually, however, Lenin’s book is amply creative in its elements 
n| synthesis and reinterpretation. The bricks for a Marxian theory 
i.l the state were available to anyone, but no one had ever put them 
together. And in the process he had to view old political forms in 
tin light of new economic realities, with the genius for the modern 
Instance that Lenin above anyone possessed. 

Lenin begins with a masterly restatement of the class-domination 
mi ( lass-instrument theory of the state. The state is simply the 
ipei ul apparatus of force used by the dominant class to keep the 
underlying classes in subjection. By its very nature it arises out of 
1 lie irreconcilability of class conflicts. This is true of capitalist de- 
iiiik racy as it is of every other state, except that subtler means to 
maintain class power are used instead of force: “A democratic re- 
1 .1 1 1 >1 i( is the best possible political shell for capitalism.” The whole 
jot 111 of the state is determined by the class uses to which it is put. 
\s < lass succeeds class, the state machinery does not adjust itself to 
the demands of the new class power. The whole state apparatus — 
l>oli( r, armies, bureaucracy, judiciary — must be violently shattered 
by the class rising to power, which replaces it by its own state ap- 
ji.n.it ns. The bourgeois classes, when they came to power, created 
1 •.t.itr apparatus, basically parliamentary and bureaucratic, for their 
own purposes. The proletariat will have to do the same, changing 
1 hr character of the state machinery in turn in accordance with 
then objectives. 

Mins far Lenin’s exposition has run along the traditional Marxian 
burs, but his emphases are interesting. One emphasis — or rather, 
Ink of it — is the striking neglect of the theory of the class struggle 
j ii m| )cr. Lenin states it, demonstrates it, and gets over with it. It is 
imply “not true” that “the main point in the teaching of Marx 
1 . the ( lass struggle.” It “was not created by Marx, but by the bour- 
geois before Marx, and is, generally speaking, acceptable to the 
bourgeoisie” (how much light this throws on Charles Beard’s insist- 

I m r, for example, that he got his class theory not from Marx but 

I I Min Madison). “A Marxist is one who extends the acceptance of 
1 hr < lass struggle to the acceptance of the dictatorship of the prole- 
tariat. ” Which leads, accordingly, to another ol Lenin’s emphases: 
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on the inevitability of the capture and destruction of the bourg< m 
state power by the proletariat. Engels’s theory of “the withem. 
away of the state,” he insists, has been distorted. It is not the bom 
geois state that withers away, but eventually the proletarian d 1 < 
tatorship. The bourgeois state power must be captured and < 1 1 . 
solved. 

When he comes to the question of what is to replace it, Lenm 
reaches the heart of his argument. The experience of the l\m, 
Commune of 1871 becomes central. The commune as a pol i 1 i < .1 1 
form replaced parliamentary bureaucracy. It remained a represent., 
tive institution, but ceased to be a parliamentary “talking shop 
It became ‘a working body, executive and legislative at the s um 
time.” It leveled the distance between the working class and n , 
ruling committees; it reduced the pay of all state officials to workn . 
pay. And while destroying the parasitic network of centrali/nl 
French bureaucracy, the Communards aimed at building up ami 
extending the genuine national unity through a new centralism 
a commune of communes. Lenin would, of course, have developed 
this theme further in his discussion of the soviets as the polii n.d 
units of the Russian Revolution, had he ever written his last cl up 
ter. But he wrote enough to make it clear that the new proletai i.ui 
state forms already existed in revolutionary history, and that ih<\ 
did not have to be spun out of the minds of theorists. 

These living historical forms Lenin calls the dictatorship of (h< 
proletariat, and the whole book must be seen at once as an argu 
ment for its inevitability and a paean to its nature. It has, am nd 
ing to Lenin, two principal features. On the one hand it is a die t>\ 
torship, in which the proletariat shares power with no other cl., 
and in which the hypocrisies of the sharing of power are stripped 
away. On the other hand it is an expansion of democracy : “demo* 
racy for the people and not democracy for the rich folk.” Wlui 
seems to us a paradox— the combination of dictatorship with d< 
mocracy — is to Lenin no paradox at all. Democracy for the v;im 
majority, he argues, is possible only when accompanied by suppi < . 
sion of the exploiting minority through force. When the latter Usl 
has been achieved, the state machinery itself becomes useless, .m«l 
increasingly withers away. The first phase of communist society 
socialist production— gives way to the “higher” phase of a com 
plctely c lassless and therefore a completely stateless society. Sot i.d 
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mi 1 will make possible a huge technological development, which 
will in turn give labor a new dignity and change the whole character 
ol < onsumption habits. How long a time will be necessary for this 
n.msition, Lenin insists, or what forms it will assume, it is impos- 
sible to say in advance: like all other questions of political forms, 
that of the withering away of the state depends on an economic 
base of changing institutions and habits. 

It would take a volume at least as long as Lenin’s to discuss with 
any thoroughness the meaning and validity of his argument. Ac- 
tually an entire literature has already developed around the book. 
I .ruin has been used by every group in the struggles of the Marxists 
cilice his death. What is more pressing is for those who seek to stand 
outside the factions to examine what his thought means for the 
hoc ialist tradition in the crisis democracies. 

It is almost a quarter-century since Lenin’s book was written. 
I hat quarter-century has witnessed the enactment of part of his 
vision and the dissolution of another part. The dictatorship of the 
proletariat in the Soviet Union has proved its strength and its ca- 
p.i< ity to fashion its own economic and political forms. But the 
world proletarian revolution has not been realized, and in its place 
last ism has become the aggressive force. In this context the bour- 
geois democratic states present a facet which Lenin recognized but 
.ltd not emphasize — that of temporary barricades against the threat 
ol universal barbarism. The crisis of the socialist tradition revolves 
today around two basic and interrelated questions. First, how can 
I isc ism best be fought and a democratic socialism achieved? Second, 
what attitude does this imply for left-wing democratic groups toward 
sue 1 1 crisis democracies as the America of the New Deal? 

I here is one line of political reasoning current today that runs 
direc tly counter to Lenin’s whole position: the contention that the 
state is not the political instrument of any class, but a sort of broker 
m mediator between classes. The vivid illustration advanced in 
behalf of this view is the New Deal itself, which can scarcely be 
spoken of as an instrument of the capitalists without arousing more 
1 ionic laughter than any theory can bear. But Lenin has anticipated 
it by quotation from Engels: “By way of exception . . . there are 
peiiods when the warring classes so nearly attain equilibrium that 
the state' powei , ostensibly appeal ing as a mediator, assumes lor the 
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moment a certain independence in relation to both.” And one nu\ 
add from the experience of today’s crisis democracies that suc h .« 
state arises only in periods of dire capitalist emergency, that ii .1 1 
ways minimizes the necessary concessions to the working class, ih.n 
its hands are tied by reactionary elements within its own ranks, and 
that when threatened by genuine proletarian militancy it never 1 . 1 i i . 
to make common cause with the capitalists who hate it. I have found 
nowhere in the literature of political theory insights so acute* .1 
Lenin’s into the ways by which democratic political forms are used 
to mask the fact of actual economic inequality. Maury Maveric I 
for example, is miles away from being a Marxian, as also is Thm 
man Arnold. Yet Blood and Ink , like The Folklore of Capitalism 
spells out in terms of the American experience the ways in whi< It 
the forms and the rhetoric of our culture conceal the actual ]<>gi< 
of oligarchy within it. 

But if the class-domination theory remains valid as against th< 
mediation theory, what shall we say of Lenin’s insistence that 1 1 1< 
machinery of the capitalist democratic state must inevitably be < ap 
tured and shattered, and that there is no path of continuity without 
violence between it and a democratic socialism? I do not pro] ><>•.« 
to enter here into the interminable discussion whether the new 
Comintern line has betrayed Lenin’s reasoning or is merely fulfil lint; 
it under conditions he did not foresee. What interests me mm h 
more is that Lenin’s own book contains two divergent lines <»l 
direction, from each of which the clashing schools of Marxi.m 
thought today derive their strength. 

One of these strains is the inevitability of a violent revolution 
The other is the uniqueness of each national experience, and «»i 
the economic development, the political forms, and the revolution 
ary temper of each. The first leads to an austere anti -reformism and 
a bitter rejection of the Fabian assumptions. The second leads to 
an emphasis on the “national question,” on national traditions and 
temper, and, in Engels’s works, on the theme that “the workm 
class can only come to power under the form of the demon at n 
republic.” Can these strains be reconciled? If ever a generation 
will have the impulsion to reconcile them, it will be one like om 
conscious through fascism of the tenacity with which the ruling < lav. 
can cling to power, but conscious also of the reckless costs o! vm 
lence as a method. What is healthy in Lenin’s tough mindedm 
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is (he insistence that Fabianism is never in itself a solution, since 
the ruling class will never in the end surrender power without a 
desperate attempt to smash democracy itself. But we may argue, 
nevertheless, that Fabianism and violence do not exhaust the alter- 
natives; that, by Lenin’s own reasoning, the fulfillment of the 
promise of a democratic republic leads in the deepest sense to a 
democratic socialism; and that revolutions of the majority, such as 
the Jeffersonian, Jacksonian, and the New Deal revolutions, must 
m the end, if conducted with courage and skill, make an anti- 
democratic capitalist coup merely suicidal adventurism. 

Less immediate but no less important are the implications of 
I enin’s analysis of the nature and pace of socialist development 
itself. Our American generation will not accept his thesis that in a 
socialist state the workers’ government will share power with no 
other class. What this has come to mean historically is the one-party 
system and the suppression of all opposition groups. But does this 
necessarily follow even from a class-domination theory of the state? 
There can be no doubt that in a minority-dominated capitalist 
Mate, the capitalists find it possible to share their power with the 
other classes. Why should this not be even more possible in an 
eventual majority-dominated workers’ state? 

This is not to deny Lenin’s thesis that each new social system 
must fashion its own political instruments in terms of its own social 
purposes. But it is to deny that this means a clean sweep of the 
political machinery of the past. In fact, the essence of the Marxian 
theory of history is that the most valid elements of one stage survive 
in die next. Lenin himself insists, in his chapter on the Paris Com- 
mune, on the distinction between its discarding of parliamentary 
forms and its retention of representative forms. In the same way, 
the basic elements of the democratic tradition — the competition of 
ideas and of political opinions, and the democratic control of bu- 
leaucratic action — must not only be retained but expanded in a 
socialized culture. 

In liis analysis of the administrative machinery under socialism, 
I en in mixes a good deal of hard sense with some curious Utopian- 
isms. 1 le saw the need for administrative centralism if the economic 
machine were to run. Fie anticipated the expertise of the Soviet 
state when he remarked, in answer to Kautsky’s “superstitious rev- 
el ence” for the* “ministers” of the Prussian state: “Why can they 
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not be replaced, say, by commissions of specialists working uixln 
sovereign all-powerful Soviets of Workers’ and Soldiers’ Deputies 
He relied, for democratic checks on the bureaucracy, on the re< .ill 
of officials, the leveling down of their pay to that of the worker, 
and the imposition of executive responsibility on them which won 1* I 
force them to test their plans in practice. What seems Utopian i 
his belief that eventually all distinctions between the officials and 
the population as a whole would disappear. “Under socialism, nil 
will take a turn in management, and will soon become accustomed 
to the idea of no managers at all.” Certainly that has not happened 
in the Soviet state after two decades, nor is it likely to happen an> 
where. We are more and more coming to recognize that the model n 
state, whether socialist or capitalist, cannot do without a burc.im 
racy but must learn to control it. In the beginning of socialized 
planning the state technicians are bound to have a power that strains 
the limits of democratic safety. But in the end the problem of demo 
cratic controls must be confronted squarely. 

I prefer to omit, as beyond my interest or powers, all discussion 
of Lenin’s theory of the transition from socialism to the “highrt 
stage” of a classless, stateless society. Some day this may have sonn 
relevance for us. Today it remains in the realm of the luxuries n! 
speculation. What is not in that realm is the democratic tempo 
which pervades Lenin’s whole life, and in the light of whic h he. 
militant plea for dictatorship must be judged. There is no one m 
the history of political thought who guided himself more surely In 
contact with the masses, and by an amazing genius for discovei m - 
what the ordinary man thought and felt and an invincible belie! 
in his essential dignity. 

This book by the stocky bald little revolutionist, with its brist line 
militancy and its crabbed style, does it seem strange that it should 
have shaken our world? It has become a truism to say that the sm 
cess of the Russian Revolution was unthinkable without the* gen nr. 
of Lenin’s leadership. By the same token it was unthinkable wii h< mi 
the confident analysis that enabled him to bludgeon the Cenii.il 
Committee into heeding his plans for a seizure of state powei I'm 
the converse is also true: the successful establishment of the* Sovu i 
state gave the book an authenticity and a prestige that has made n 
one of (lie great twentieth-century classics. 


lenin’s the state and revolution 337 

No book that has been discussed thus far in this series 1 has been 
no widely read as Lenin’s. In America it sells in editions of a hun- 
died thousand, in the Soviet Union in editions of millions. Tens of 
millions have read it all over the world, and their minds have 
be aten to the rhythm of its logic. Lenin has become the supreme 
symbol of the revolutionary tradition, and through that symbolism 
rven his mannerisms and his excesses have been ratified. After Lenin 
i lie dwarfing revolutionists without his talent nevertheless aped 
Ins withering phrases and, without his saving flexibility, they pur- 
Niied his rigor. 

Yet this is of trifling moment when weighed in the balance of 
I .ruin’s legacy as a whole. He wrote his book on the eve of a success- 
(ttl revolution; we read it today on the threshold of what may be a 
black period of reaction. Yet if we recall that Lenin began his re- 
searches for it in a similar period, during the years of exile after 
the 1905 failure, it should do much to dispel our sense of defeatism. 

I nr the long view that Lenin took is as valid in our day as in his. 

II we reject some of his formulations, it is because we have learned 
Komething from that history from which he himself was always 
learning and which he helped to shape. To the Marxist tradition 
hr has given its most effective figure, and in the movement of West- 
ern political theory he is in his realism one of the two or three 
lowering figures since Machiavelli. 

1939 
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Harold J. Laski 


Lash and the Class-Domination Theory 

H arold Laski has written a book of iron mood to usher in an 
iron age. It is a book on the state, 1 but it does not serve ii|. 
again the old honeyed platitudes that the philosophers low 
so, or wake the echoes of dead men’s words. It is restrained in ton. 
yet it deals unflinchingly with the realities of the political strug; ; I. 
today — with death and terrorism and the seizure of power, wiili 
revolution and counter-revolution, with the repression of (iwl 
liberties and the selfish guarding of class interests. It is in form .. 
sobei tieatise on political theory, in direction and temper a ii.hi 
for the times, in substance the most powerful and realistic analyse, 
of the capitalistic-democratic state that has thus far been wriiicn 
by a contemporary. The prospect with which it confronts our gen. i 
ation is so desperate that it must be set down finally as a bookwitli 
out hope. 

The growing social tension today has been paralleled by il>< 
author’s own intellectual pilgrimage to the left, and the fusion ..I 
the two finds expression in these pages. Mr. Laski has traveled ., 
long way since the days of 1917, when, a youth just out of Oxloi.l 
he made a meteoric descent upon America and left the profess, n , 
of political science aghast at his attack on the theory of the omnip.. 
tent sovereign state. For close to a decade, he championed the do. 
trine of pluralism. He asserted the right of other associations ... 
communal life, such as the churches and the trade unions, to shai. 
with the state the privileges of sovereignty, and gave a good <1, .d 
of ingenuity to evolving subtle and complicated techniques lot .. 
forming the structure of the democratic state. That period <>| M, 
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I iski’s writing was rounded out and summed up in his Grammar of 
Tulitics , published in 1925. 

In the past decade, he has been concerning himself less with the 
theory of sovereignty and more with the struggle for power. Back 
in 1919, when Mr. Laski was still a young lecturer at Harvard, he 
upoke out in favor of the Boston police strikers and got a taste of 
what the state is like in practice — and incidentally found half the 
h ademic world come tumbling around his ears. Since then he has 
passed, like other members of the British Labour Party, through 
die experience of seeing his party come into office, attempt a piece- 
meal reform of the social system, and fail dismally. Events have 
pushed him continually farther left until now, although he is still 
.1 member of the Labour Party, he is a left-winger who feels that if 
1 here is to be a change at all in social arrangements it must be com- 
plete and cannot avoid being drastic. The real hero of the intel- 
lr< lual drama that lies beneath the over-prosaic title of the book is 
Nikolai Lenin, who knew how to make the most of the favorable 
moment for the seizure of state power. 

In one sense, then, this book may be regarded as a farewell to 
pluralism. Mr. Laski makes short shrift of his former preoccupa- 
tions with the rights and the wrongs of state power. The essence of 
die state, he says, is coercion; at any given time it is the existing 
government that exercises the entire coercive power of the state, 
1 in I it has behind it the force of the army; when it comes to a show- 
down in a crisis the state is in fact supreme. But more important 
dian Mr. Laski’s farewell to pluralism is his final acceptance, in its 
lundamentals, of the Marxian theory of the state. This was fore- 
shadowed a couple of years ago by his brilliant book Democracy in 
( hi sis. It is fulfilled here. What was only implicit in the earlier work 
is in this book given the explicitness and finality of a considered 
ilicory of the state. If Mr. Laski was ever hesitant about taking the 
I111.il step and aligning his thinking with the political theory of 
Marx, Engels, and Lenin, he has now definitely burned his bridges. 

What does such a theory amount to? It says, first of all, that the 
si ale is always in the last analysis the instrument of the dominant 
nonomic class in a society. We call the modern state in England 
uid America democratic, but it is in reality, says Mr. Laski, a capi- 
lalisi democracy, protecting the property interests and expressing 
die way of life* of (hose who own the instruments of production. 
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All great theory is an adventure in exploring what F. H. Bradh 
called the problem of appearance and reality. Behind the conhr ■ .1 
jangle of action, thought, and desire that make up our poliiha! 
life and find expression in our morning newspapers, there musi I ». 
a set of determining forces that give shape to what happens. Mi 
Laski finds these forces in the class relations of our society. He gi \ « 
an impressive historical analysis of how the democratic forms ol iIh 
capitalist state were evolved, how the peculiar economic set-uj> <•! 
the nineteenth century provided a plenty of commodities for dr. 
tribution which eased the class tensions and allowed the growth <»! 
tolerance, how capitalism has been willing to make concessions in 
the underlying classes (thus creating a social-service state) so lum- 
as those do not threaten the basic fabric of capitalist power. Il< 
argues that under conditions of economic collapse, the causes ol 
which he finds inherent in the development of capitalist econom\ 
the demands of the masses as expressed through the mediums ilui 
a democracy affords them may reach the point where the capii.ih 1 
governments bring in the entire coercive power of the state to still* 
the protests, even when it means the suppression of civil liber in 
He cites Italy and Germany as examples of how, when faced by ilu 
alternatives of surrendering their power as a class or scrapping 1 1 ic 
democratic character of the state, the capitalists have chosen iIh 
latter. He finds no instance in history where any class has <-\< 1 
abdicated its position of privilege and power without “heavy ligln 
mg,” and he concludes that we are again faced with the same fair 

This is, of course, only the skeleton of the argument, and as mu Ii 
it does no justice at all to an analysis that even its opponents iiiiim 
recognize as tight, bold, and stark. It is evident that, although iliei < 
is nowhere in the book an extended analysis of fascism as such, ii 1 
the recent triumph of Hitler that has acted throughout as the lo< 1 r 
and dynamic of Mr. Laski’s thought. He sees two principal revolt 1 
tionary possibilities in the state today — the suppression of capita I 
ism and the suppression of democracy. The proletarian movement 1 
aim at the first, the fascist at the second; the one is an ccononm 
revolution, the other a political one which leaves the seat ol <•» <> 
nomic power unchanged. Mr. Laski’s conclusion is that those who 
own the instruments of production will, when their dominant r 1 
seriously threatened by the first, accept the second and throw then 
force behind it. 
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T he main outlines of such reasoning are traditionally Marxian. 
Mr. Laski comes to his Marxian convictions, however, from an 
intellectual starting-point quite different from that of the German, 
Russian, or American revolutionary theorists. He had steeped him- 
self formerly in John Stuart Mill and T. H. Green, in Maitland and 

I iggis, in the British labor movement and the English university 

I I adition, and he adds to that an intimate acquaintance with Ameri- 
1 .111 legal theory and political practice. The result is not only a tone 
l,u less strident than that of most Marxian writings; he departs 
horn them also in the range and flexibility of his reasoning. He 
1 ccognizes (what the most subtle exponents of the materialist dia- 
lectic have always admitted) that the economic forces shaping gov- 
ernment practice do not get translated into specific events except 
through the mediation of intricate psychological factors. He grants 
.1 far-reaching importance to the weight of national tradition. He 
deplores, but none the less takes account of, the fatal cleavages 
within the ranks of the workers’ movements. He sees the middle 

< lasses as holding today the balance of power in the struggle for the 
slate, and he even recognizes that there has been a growing em- 
fmurgeoisement of the proletariat. But the heresy which, of all, will 
be considered the most unpardonable by the thoroughgoing Marx- 
ist is Mr. Laski’s denial that the dictatorship of the proletariat is 
inevitable. Even where the fascist state, after crushing the working- 

< lass organizations, will have been swept into war (and for Mr. 
I aski war is an inescapable part of the international community of 
(apitalist nation-states) it is “at least as possible that the outcome 

< *1 war will be a reversion to barbarism as the victory of the working 

< lass.” 

1 1 will be apparent that the final note of the book is that of a 
hopeless doom for our generation. Writing as one who is on the 
side of the proletariat, he has little expectation that the workers’ 
pat lies can capture the imagination of the people sufficiently to 
,1111 a parliamentary victory, since all the organs of mass persuasion 
are on the other side. Even if they do, he says, the threat of such a 
vi< lory would lead in England to its sabotaging by the House of 
lands and eventually to a fascist coup. Even if the workers were 
successful in capturing power constitutionally, the two alternatives 
dial would confront them would both point toward disaster: piece- 
meal iclorm is nevei possible without l he co-operation of the prop- 
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erty owners, and leads eventually, as in Germany, to couniri 
revolution; and drastic social reconstruction would be possibh 
only if it could count on a united support from the workers and 1 In 

I middle classes which would be difficult to obtain while the nation 

was facing always the threat of war or of economic collapse. II ill 
these hurdles could conceivably be cleared, the cost of revolution 
and civil war would still be a frightfully heavy one. The 1 1 1 1 .1 1 
chapter of the book, in which Mr. Laski outlines these prospects. 1 . 
a piece of writing as eloquent and sustained as any I have yet him 
in the contemporary literature of political theory. 

This book will inevitably be compared with John Strachey *s Com 
ing Struggle for Power. Both are proletarian in their premises ;m<l 
predilections. Both are a product of Marxism and the British 11 1 1 1 
versity tradition. Each has a literary finish and a persuasive pown 
which will make it dangerous reading for anyone whose convict i<>n 
are still capable of being uprooted. But Mr. Laski’s manner is l< 
brash than Mr. Strachey’s. It is thoughtful, temperate, almost in 
enratiatinor. One of the best measures of their difference lies in tin 

O O 

way they use the refutation of an opponent’s position to advamc 
their own. Mr. Laski subjects the views of Professor Robbins ,ind 
Professor Gregory, his colleagues at the London School of l <<» 
nomics, to as severe a drubbing as Mr. Strachey administers to | . M 
Keynes and H. G. Wells. But while Strachey writes of them with 1 
disdainful and savage elan, as of one who stands on the heights <»! 
communism and sees below him the antlike movements of tin 
bourgeois economists and historians, Laski addresses his victim*, 
with something of a reproachful sadness that they should Ik* 
wrong on issues of such moment. 

Ultimately this difference between the two books is tied to soim 
thing much deeper. Strachey joyfully feels himself part of a < l.i 
destined to rise to victory on the crest of a historical wave. Mr. I .isl 1 
is Marxist enough to say “farewell” to the existing social ordci ; y< t 
the immediate future is so dark that it holds not promise but doom 
And he cannot find it in his heart to say “hail” to it. He finds id 11 
at the end of his book in vague verbalizations about “adding < i< .1 
tive dignity to the human adventure” which, after his realism 
analysis, come as an anti climax. 

MH r > 
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Liberalism’s Family Tree 


1 " can recall few books that left me in a more saturnine frame of 
mind than Harold Laski’s The State in Theory and Practice. 
- It swept with a clean logic to a prophecy of doom for my gener- 
. it ion and then called on me and my fellows to embrace a fighting 
l.iith which by Mr. Laski’s own logic had something less than a 
lighting chance of success. Mr. Laski’s new book 2 is written in the 
s.une mood. It takes our most cherished ideals of liberty and indi- 
\ idualism, links them with an unanswerable cogency to the achieve- 
ment of power by the capitalist class, and leaves us to console our- 
k Ives with what moral we can muster. He seems himself to be of a 
divided mind in the matter. Liberalism as the garment of the 
i.ipitalist ideal he handles with a mercilessly ironic detachment. 
But liberalism is today also one of the principal hurdles in the path 
< >1 fascist barbarism. And this liberalism Mr. Laski cannot despise or 
abandon. The result is a strangely moving odi et amo mood that 
lends an eloquence and intensity to the writing at the same time 
1 bat it withholds the note of finality which a book written in less 
1 1 on bled times would possess. 

Being a political theorist, Mr. Laski is concerned primarily with 
(he shape of power. Being also one of the most civilized human be- 
ings alive, he is sensitive to the fragile career of the human spirit, 
which power may serve but which crude and naked power can so 
r.isily crush. His writings contain, therefore, a masterly analysis of 
1 Ik* capitalist state as an instrument of class power. But he is too 
< .mny a thinker to rest in the belief that naked force, whether it be 
political or economic, represents the mainstay of the existing class 
sii iu lure. In his latest book he has accordingly sought to get at the 
1r.1l fabric of capitalist power — its panoply of ideas. These ideas, it 
is bis thesis, sum up in the main to the doctrine of liberalism. Mr. 
I ..iski has set out to dig into the past, to write a historical survey of 
(lie rise of the liberal doctrine and its full flowering, to give us, in 
abort, liberalism’s family tree. 

As a study in the history of ideas the book is superb. It is a his- 
torical epistle addressed to the academies but written from the 

Che Fisc of Liberalism: the Philosophy of a Ilusiness Civilization. New York, 
1 1 .1 1 nri , !<)•{(> 
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battlefields of Europe. Mr. Laski has for years been reading (In 
tracts of seventeenth-century religious worthies and eighteen i h 
century mercantilists; he knows the bullionists as he knows th< 
monarchomarchs; he has been through the literature of the Physio 
crats as he has been through the literature of the levelers and ilx 
fifth-monarchy men and the French imaginary voyages. What he lu , 
given us is nothing less than a rewriting of the history of Europe.m 
social thought in the seventeenth and eighteenth centuries, wiili .1 
prelude for the century before and a postscript for the century a fin 
And because he is passionately interested in the conflicts of powci 
today and because he has followed Maitland’s injunction to wi in 
history backward, the scholarship in the book takes on life and 
meaning. The rise of liberal doctrine is narrated as part of tin 
moving current of social history as affected ultimately by Europc.in 
economic development. 

This is therefore one of the important attempts in English not 
to expound or defend Marxism but to use it as a technique in tin 
history of ideas. Mr. Laski’s problem was immensely difficult. Li bn 
alism is the body of doctrine that claims for the individual freedom 
from interference of any kind — in his religious life, in the expu s 
sion of his opinion, in his economic activity. Its philosophical com 
is the doctrine of individualism; the canons of its ethics are those 
of the individual conscience; in the realm of science it moves in 
the conviction that man may by rational inquiry become maslci < >1 
the universe; its religious corollary is the idea of tolerance and free 
dom of belief from the power of the state; its political faith is th< 
rule of law and the doctrine of laissez-faire; its economic program 
is the Manchester ideal of free trade, free enterprise, and the com 
petitive system; its legal vestments are freedom of contract and 1 1 1< 
sanctity of property; it is saturated with an optimism about hum.m 
possibilities; its dream is the dream of progress. Liberalism is dm 
not a simple and satisfying universal formula but a complex tissue 
of belief ramifying into every area of life. 

Liberalism found a Europe caught in the icy grip of feudalism 
and ecclesiastical authority. Today, after three centuries, the s< cm 
of its action is a Western world dominated by the struggle between 
the big property interests and the forces of labor. In the span Ire 
tween the two the role of liberalism has been to express in the realm 
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of ideas the deep social struggles and economic changes. It aided 
these changes, adjusted itself to them, realized itself through them. 
It is Mr. Laski’s strength that he understands, like Pareto, that 
formal doctrine and popular opinion are rationalizations of deeper 
diives in men. But unlike Pareto he does not regard any body of 
social thought as mere word magic and self-deception. lie sees it 
as the orientation of each era to its new set of living conditions. 
I aberalism was hammered out by the same forces that hammered 
out the reign of business enterprise. Once in being it was used to 
justify the operation of the new economic system and its set of 
values. 

Mr. Laski gives a sense of the inevitability of its progress — an in- 
evitability that came from powerful impulsions within the system 
of production and the alignment of economic power. It is these 
impulsions, and not its own beauty or consistency, that make a 
doctrine succeed, spread, conquer. But Mr. Laski is wise enough 
to see that not only is there an outer logic of the relation of ideas 
to events, but within ideas themselves an inner logic that shapes a 
doctrine and contributes to its victory. 

In liberalism this inner logic manifested itself most clearly in 
its drive toward the universal. Men’s imaginations could not help 
being caught — even our own imaginations today are still caught 

by the claims which liberalism staked out for the freedom and 
tolerance and expansion of the human mind. But as happens with 
.ill doctrine, the men who stood to profit from the triumph of 
I i her alism identified these lofty claims with their own class interests. 

I hey equated their own power in society with the universal and 
permanent truths they had discovered about human beings every- 
where. Liberalism as a revolutionary instrument had helped bring 
the new revolutionary capitalist class into power; they made out of 
it, in the sweep of their zest and recklessness, a universal; but when 
a new class took this universal, and extracted its implications and 
learned its lessons all too well, the bourgeois thinkers called a halt. 

I hey tried to prune liberalism, limit it, hedge it in. They saw that 
tlu* liberties they had with its aid wrested from the feudal nobility 
and the Church potentates and the despotic monarchs could by the 
same token be wrested from them by the underlying population. 
Cromwell and the English merchants in the seventeenth century 
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saw that the liberal doctrine, pushed far enough, might lead (<» 
genuine social revolution. Voltaire and the French men of sul> 
stance in the eighteenth century saw the same. And when in (Ik 
nineteenth century an increasing chorus of voices invoked tlx 
promise of liberalism for the new proletariat that industrialism I ml 
created, liberalism was converted from a credo for freeing the op 
pressed into a code for keeping them in their places . 3 

This is what the capitalist class is still seeking to do with liberal 
ism. But liberalism is too fluid to stay confined thus. What has hap 
pened to liberalism, so far as America is concerned, is that it has 
split into four fairly distinct tendencies. The first represents (Ik 
atrophied liberalism of the past, coming out more or less unashanm I 
as the defender of the existing class alignment, and using in defense 
of the modern Bourbons all the old catchwords that had once servr< I 
to beat a Stuart despot with: this is the liberalism of Alfred Lanch >i 1 
Walter Lippmann, Nicholas Murray Butler. The second, repic 
sented by figures as diverse as Justice Brandeis, Senator Borah. 
Dorothy Thompson, cares passionately for human rights but sliai < 
the distrust which the old liberals had for governmental activity 
it is in essence Jeffersonian. The third, represented by Mr. Roost • 
velt and his group of advisers, cares passionately for human rights 
but turns increasingly to governmental activity and the social 
service state in order to protect them. The fourth, the liberalism <>l 
the progressive labor movements, seeks to reaffirm for our own ag< 
the original direction of liberalism, calling for a new class base Ini 
it, claiming for the rising ranks of workers and professionals tin 
protection of the civil liberties which once helped the rising ranks 
of merchants and factory-owners to come to power. Liberalism no 
longer exists as a unity. What does exist is the gigantic struggle ovei 
democracy in which liberalism plays a varying role. 

Whether liberalism can ever be converted into genuine dcm<>< 
racy, without convulsing the whole world, remains to be seen. ( '.an 
the basic doctrine of the able and enlightened elite be converted 
into the doctrine of the informed and creative mass? Above all, can 
liberalism ever be stripped from the body it has thus far clothed 
the body of capitalist power — and used to qualify and eventually 

a Some of (lie sentences in this paragraph have been embodied in chapter l ol m\ 
hook, II Is Later Than You l Link. 
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ii.uismute that power? Mr. Laski, who is concerned only with the 
history of liberal doctrine, does not attempt an answer. The an- 
swer will be written in another generation by another historian. 
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Pareto’s Republic 


T ake a Machiavelli, with his amazing sense of the springs nl 
human conduct and his cynicism about ethics; soak him in 
the modern worship of scientific method; hard-boil him in .1 
hatred for democracy in all its manifestations; fill him with an 
intense animus against proletarian movements and Marxian tin 
ory; add a few dashes of economic fundamentalism; stir it all wiih 
a poetic feeling about the ruling elite; sprinkle thoroughly with 
out-of-the-way erudition; season with a good deal of acuteness and 
homely wisdom; and serve at interminable length. If you follow 
this recipe you should have something that resembles Pareto's 
treatise on The Mind and Society. 1 

I do not want to underestimate the personal achievement tli.n 
these four volumes represent. Here is prodigality — of ideas. <>l 
learning, of spleen. Here is a far-flung exploration of history and 
human foibles, in two thousand pages with an enormous foot 
notage. Here are a million words, and many of them not at all 
foolish, poured into the huge mold of an argument. Pareto was an 
old man, well on toward seventy, when he wrote this work. Il< 
could look back on a career in which he had been successively 
mathematician, engineer, political journalist, professor of econom 
ics at Lausanne. Now, almost alone on his large Swiss estate, sttllei 
mg from heart disease and insomnia, surrounded by his cats whom 
he adored and relatively unmolested by the pallid democratic be 
ings whom he despised, he gathered his strength for his greatesi 
effort. It would chart human history and social behavior, as cold 
and unswerving in its course as the calculations of the movement* 
of the heavenly bodies. 


1 The Mind and Society. Edited by Arthur Livingston. Translated by Andrew Bon 
giotno and Arthur Livingston, with the advice and co-operation <>l James ||;nvr\ 
Rogers. New York, llarcourt. Brace, t<)S r >. 
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Although he failed (as anyone would fail in such an effort) his 
la i lure has a ring of greatness in it. Rut over this greatness there 
hangs the pall of death. Written on the eve of the World War, in 
the midst of class tensions such as the great, strikes in France and 
the Red Week in Italy, this book bears on it marks of the death 
agony of a culture. 

Pareto seeks to apply the logico-experimental method of celestial 
mechanics to the very uncelestial events of this planet. Nothing will 
be held valid except what can, if necessary, be reduced to graphs 
and algebraic symbols. As though by a compulsion neurosis he 
plasters almost every page with manifestoes of this intent. His 
search for purity of method takes on the aspect of a religious quest. 
I he reader stands uncomfortably in the presence of someone who 
is being washed of all bias in the blood of the scientific lamb. 

Let it be said unmistakably that such a logico-experimental man 
as Pareto sets himself up for, squeezed dry of all emotion and values, 
never existed except possibly on Swift’s island of Laputa, where the 
inhabitants cut their clothes by trigonometry. Everything valid in 
Pareto’s method can be summed up in the injunction that applies 
in every field to think as rigorously, honestly, realistically as pos- 
sible. The rest is mumbo-jumbo. When a social scientist seeks to 
wrap himself in a divine objectivity you can make a shrewd guess 
i hat he is either naive and is looking for a false sense of security, 
nr that he has his tongue in his cheek and is trying to hide some- 
thing, or else that he is more or less willfully obscuring the basic 
issues of social policy involved. 

Pareto’s central theory, that of residues and derivations, is in 
icality a brilliant intuition. Stated baldly it holds that human be- 
havior is irrational (non-logical); that it is based on certain deep- 
lying drives (residues) in human nature; and that theories, theolo- 
gies, programs, faiths are so many variable expressions (derivations) 
of these underlying drives. But before he is through with his theory 
Pareto has analyzed, classified, and subclassified these residues and 
derivations until he has made the whole thing cumbersome, arbi- 
ii ary, and just a bit absurd. He groups the residues into six gen- 
eral classes; of these 1 take it that the “instinct of combinations” 
covers the drive toward inventiveness and intelligence, and that 
“group persistences” are what American social thought has termed, 
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with a varying emphasis, traditions, folkways, institutions. Tin 
derivations are grouped into four classes. Each of the classes r 
minutely subdivided. The entire structure is a triumph of ingcmi 
ity and shows a taxonomic talent of the first order. But when you 
try to use it bewilderment turns into chagrin and finally into 
despair. 

I do not mean that the game lacks its attractiveness. Take an\ 
item of behavior on the part of your pet aversion in politics, and 
place its various elements in Pareto’s tables of residues and deriv.i 
tions. It can become a fine art of annihilation. It is the Benthamite 
calculus of today. A Pareto scholar should not lack for menu I 
stimulus the rest of his life, and there will be so many amatem 
Paretians among American intellectuals that I make bold to proph 
esy a seven-year plague of residues and derivations. But as a woi k 
ing instrument of analysis Pareto’s scheme has some essential de 
fects. He has not decided in what sense his residues are basic and 
in what sense his derivations are derivative. At times he seems to 
regard the residues as instincts, at other times as deep-lying “linn 
gers” or human tendencies of an ever-vaguer character; often (as in 
the case of many of the group persistences) they are only socially 
conditioned folkways or traditions. The derivations are sometimes 
the logical coating that we apply to our own non-logical actions in 
order to save face, and sometimes the tricks and stereotypes by 
which we manipulate the actions of others. The whole scheme 
suffers from being a classification on a single plane rather than an 
analysis on various planes, and leaves in darkness the basic problem 
of sociology — the relation of invariant traits to the variable con 
ditionings of cultures and institutions. 

Pareto’s emphasis on the irrational mind will, however, have an 
abiding influence. He is, in a sense, the Bentham of the irrational 
In fact, he is strikingly like Bentham in many of his mental trails 
— his narrowness, his formalism of reasoning, his crotchets and 
obsessions, his Linnaean bent of mind, his barbarous terminology 
Somewhere during his life he picked up a corrosive realism wind h 
eats through surfaces to reveal non-logical traits in man that ai< 
unlovely to those who believe in Homo rationalis. But the theory 
of residues is one of the few glimpses of this sort into the depths <>! 
life that the reader gets from Pareto. He is otherwise dismally ban 
of the sudden insights that one finds in Swift or Nietzsche. What 
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Pareto gives best is not a rigorously valid analysis of the irrational, 
01 an artistic probing of it, but a fascinating travelogue through 
its darkest Africas. He roams through history and ethnology, a 
lather ponderous Frazer, finding instances of how men have used 
magic and it has passed for reason. 

( dearly Pareto must be seen as part of the revolt against reason, 
swe lling the anti-intellectualist currents of the past half-century. 

I lr must therefore be related to Nietzsche, Bergson, Sorel, Freud, 
Lawrence, and Spengler. What partly obscures this connection 
with them is that while they celebrate man’s irrationality, he is 

< ontent to lay it bare; and while they throw scientism overboard, 
hr holds onto it, and in fact celebrates it. In this respect Pareto, 
despite his merciless attacks on Comte, Buckle, and Mill, represents 
a < ai ry-over from the positivist thought of what John Strachey has 
1 ailed “the century of the great hope.” 

But this attempt to reconcile a current of intellectualism with 
a current of anti-intellectualism pervades the whole school of social 
psychology. Pareto’s book was contemporary with Graham Wallas’s 
('»reat Society , Trotter’s once-famous herd books, Le Bon’s crowd 
books, and McDougall’s instinct books, as well as a host of lesser 
siblings. It shares their loose and ramshackle instinct psychology, 
and it shares also their sense of how blind or stupid or animal-like 
die masses of men are when they vote or fight or unite to revolt. 
I lie Pareto vogue, on account of the peculiar translation lag, 

< nines fifteen years after the social-psychology vogue. But the gen- 
nation that feels itself on the brink of revolutions should accept 
1 lie emphasis on the irrational as eagerly as the generation that felt 
itself on the brink of a catastrophic war. 

Unlike his theory of how we think, Pareto’s social theory is like 
an iceberg: much the greater and more sinister portion of it lies 
beneath the surface. It is most clearly intelligible if it is referred 
I >ack to the outlines of Marxian thought, for its underlying inten- 
tion is to build a counter-system to Marxism. Marxian social eco- 
nomics and its theory of surplus (exploited) value are matched (as 
developed in Pareto’s earlier books) by a “pure” economics with 
iis famous Paretian law of the distribution of income, in which 
income distribution is shown to follow the same curve as the dis- 
nibulion of ability trails. The Marxian doctrine of the class strug- 
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gle is matched by the Paretian theory (borrowed from Mosca) ol 
the circulation of the elite. Marxian economic determinism as .1 
theory of social causation is confronted by a theory of society as a 
web of interdependent and mutual relations. The Paretian thcoi v 
of revolution ignores the Marxian emphasis on the movement ol 
economic forces which prepare the ground, and concentrates on the 
resistance that the elite can offer through their morale, and on the 
weakening of proletarian leadership by class circulation. Finally 
the Marxian dialectic of history is matched by a semi-Spenglerian 
theory of rhythmical undulations in history, in which the moviiw 
forces are not the changes in the materialist basis of society but the 
waxing and waning of group persistences. 

The central thread that runs through this network of theory is 
the notion of a militant elite. In the theory of class circulation the 
men of strength and intelligence come to the top; but there is .i 
continuing process of decadence among them, a sloughing off of the 
old rot and a drawing upon new vigor. Their susceptibility to the 
residue of combinations weakens the elite, while the masses are 
retaining their stamina because of their susceptibility to the group 
persistence residue. Thus the matter of relative stamina in the 
ruling and the underlying class at any time furnishes the rationale 
of revolutionary success or failure. It is the militant and cohesive 
elite that can become the decisive force in history. Pareto seems 
to have been influenced, through his friend Sorel, not only by the 
Bergsonian elan vital (in the form of class stamina) but also by 
Sorel’s theory of violence. To Sorel violence had a transcendent and 
cleansing virtue, and helped to keep the body politic sturdy. Pare- 
to’s ultimate exhortation to the elite is to keep its spinal column 
straight and its fighting instincts in trim — and the ruling classes 
in Italy and Germany have illustrated his thesis. 

This confronts us with the much debated question of Pareto’s 
relation to fascism. In any sense of direct participation or influence. 
Pareto’s fascism has been negligible. Mussolini’s insistence that his 
mind was shaped as a student under Pareto at Lausanne, and his 
offer (unrejected) of senatorial honors to Pareto after his march 
on Rome, are inconclusive. They prove less about Pareto than 
they do about Mussolini’s desperate efforts to rig up a respectable 
intellectual lineage for his own last ism. 
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What is much more to the point is that Pareto’s theory and his 
pi (-conceptions follow the approved pattern of fascist thought as 
we have come to recognize it. At the core of Pareto’s attitude is a 
hatred of socialism and a contempt for democracy. He uses the 
epithet “socialist” vaguely, as many Americans do today with “com- 
munist,” to describe anything from unemployment insurance to 
leminism and the new criminology; but he never utters it without 
a hiss. In his earlier book, Les Systemes Socialistes, he was chiefly 
1 oncerned to show socialist doctrine to be fallacious, crotchety, mil- 
lennial; but in this book, more than a decade later, it is hard to find 
even a vestigial scholarly urbanity in discussing it. He seems to re- 
gard socialism as the final term in democratic degradation, since it 
has not only given a new messianism to labor movements but has 
even corrupted the elite. 

But it is democracy that is the principal target. Pareto regards it, 
with humanitarianism, as the central deity of the new Pantheon 
l hat includes all the “modern Gods” — Progress, Tolerance, De- 
mocracy, Humanitarianism, Universal Suffrage, Solidarism, Paci- 
fism, Tolstoyism. Against these reigning divinities he hurls his 
Promethean defiance. He reveals the plutocratic character of mod- 
ern democracy, in which cowardice skulks behind money to buy 
votes and bribe legislators. His rather unalgebraic symbolism to 
< onvey the temper of plutocratic democracy rests on the distinction 
between the Lions and the Foxes. The Foxes are the men of craft 
who replace the Lions, the men of force, in governmental posts in 
.in attempt to buy off mass unrest instead of suppressing it. Being 
himself (to use William James’s phrase) tough-minded, Pareto has 
.111 admiration not only for tough-minded thinkers such as Aris- 
tophanes, Machiavelli, Nietzsche, and Sorel, but also for ruthless 
leonine men such as Bismarck. The Foxes are eating away at the 
morale of the elite. They form an unholy alliance with plutocrats 
.md trade-union leaders in order to keep peace and divide the 
spoils, and their method of keeping peace is direct bribery and 
social reform. 

This raises the question of the exact nature of Pareto’s class at- 
titudes. An obituary notice called him “the bourgeois Karl Marx,” 
.md several American critics have taken up the expression and 
dubbed him the Marx of the middle class. In our American sense 
ol middle ( lass this would of course lx* wide of the mark. Pareto 
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despised the indecisiveness of the middle class, its humanitarian 
ism, its vulnerability to all the new modern cults and mass religions, 
its swarming democracy. If to be a fascist theorist is to be a theoi isi 
of middle-class revolt against the capitalists, as is sometimes as 
serted, Pareto does not fit the formula. Nor can he be called the 
theorist of the capitalist bourgeoisie, using the term in its strict ei 
Marxian sense. Pareto draws a distinction in his thinking between 
the Speculators (whom he calls the S’s) and the investors or Rentin \ 
(the R’s). In its European context this is a distinction between i In- 
predatory restlessness of the new plutocratic bourgeoisie, and tin 
sturdy group persistences of the more conservative industrialists 
and the large landowners. I take it also that this is not very I n 
from Feder’s distinction in the early Hitlerite ideology between 
the interest slavery imposed by unproductive (Jewish) capital and 
the social beneficence of productive (Junker and Thyssen) capital 

Thus, the essence of Pareto’s position is that of a capitalist 
aristocrat who despises democratic equalitarianism and who seeks 
within capitalist society the more exclusive and traditional forces 
that will renew its vigor and steel its resistance to the proletarian 
thrusts. Pareto was writing in a Europe that was already on the 
brink of the precipice. These volumes give evidence that he was 
quite realistically aware of the meaning of the deepening crisis, 
with its heightened nationalist feeling, its conflicting imperialisms 
its huge scandals of political corruption, its class tensions. Thai 
meaning lay not in the road to war but in the road to fascism. Quin 
strikingly the pattern of Pareto’s thought reveals that fascism was 
not merely a post-war growth but was already integral in the Eum 
pean situation in 1914. If Pareto was not a fascist theorist, then 
fascism may be said to have cast its shadow before in the shape <>l 
Pareto’s treatise. 

All this leads quite obviously to the conclusion that Pareto has 
not so much written a scientific work as a very able and vigorous 
polemic in defense of the traditional forces within capitalist soc iety 
And in doing so he has given us, as Plato did, a picture of his re 
public. Every social theorist gives his vision of the world, whethei 
he presents it as scientific reality or Utopian dream. Even when Ik 
seeks to thrust his own values into the background, they opeiau 
just as effec t ively as preconceptions. Pareto’s values burst the mold 
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of his elaborate scientific categories with an emotional force all the 
greater for his attempt at suppression. Every scientist is at bottom 
a poet, and any analysis of a society implies, on the writer’s part, an 
ideal society. Dig deep into any social theory and you will strike 
a poetic myth. 

What was Pareto’s republic like? It must be remembered that 
Pareto’s own origins were those of a capitalist-aristocrat. He was 
descended from a family of Genoese merchant princes whom Bona- 
parte elevated to the nobility and who afterward fought in the cause 
of Italian nationalist liberties. He learned to hate, with an inverted 
Mazzinian intensity, the compromises of Italian and French demo- 
racy. His book seeks to evoke a polity in which the older aristocracy 
will come back to strengthen a decadent capitalist elite, and to- 
gether the landed aristocracy, the rentier class, the army, and the 
most militant of the industrialists will carve out their world. They 
will sweep plutocratic democracy aside, suppress the proletarian 
rabble, and replace the false humanitarianism of the middle class 
by derivations from real group persistences. 

It will be a republic ruled by fierce young conquering gods, con- 
1 inually renewed by fresh blood. And the ruling gods will not hesi- 
tate to use force, both as a way of holding the masses in their place 
and as a way of maintaining their fighting instincts. The trade 
unions will no longer be allowed to keep labor in feudal darkness. 
I fie masses will be so much material to be shaped in the image of 
(lie desires of the ruling gods: they will be valuable for harboring 
(lie group traditions and for their hatred of novelty, but the only 
art they need to know is the art of being ruled. As for the rest of 
the population, a Catonian severity will prevail toward anything 
humanitarian (even Christianity) that may weaken their primitive 
stamina. Criminals, pacifists, and socialists will be hunted down 
like disease-bearing rats. In war and in foreign affairs it will be the 
courage of the Lions that will be the glory of the republic. 

But enough. It must be clear by now that if the real test of the 
validity of a republic is its capacity to get itself enacted, Pareto has 
die advantage. “That illustrious Greek dreamer,” as he calls Plato, 
had to be content with his book. But Pareto’s republic is now a 
reality: it is Hitler’s totalitarian state. 
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Hitler as Thinker 
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T here is no autobiography in history that can match the fan 
tastic quality of Mein Kampf. Reading it we are in a universe 
of grotesque proportions— a nightmare Wonderland in 
which we are all Alices watching the distorted perspectives. World 
movements like Christianity, socialism, democracy, are reduced to 
items in the ego-displacement of a little Austrian water-color 
dauber. Whole nations and continents become the stamping-ground 
of his restless personality. His tastes and traumata are expanded into 
universals to decide the destiny of millions. Here is, in Nietzsche’s 
terms, a transvaluation of values” with a vengeance. In fact Nie- 
tzsche often comes to mind in reading these pages. Not Nietzsche the 
thinker-craftsman, nor the believer in the “European man,” nor the 
creator of the “gay science”— but he of the autobiography, Eccc 
Homo, written in the fitful gleams of sanity preceding his complete 
collapse. Dostoyevsky also comes to mind, stripped of his literary 
genius and the depth of his insights, but the Dostoyevsky of the 
masochistic rejection of reason and the epileptic trances of the 
spirit. 

There are those who have compared Mein Kampf with Das 
Kapi talon the ground that both are the bibles of world movements 
and rationalize the revolutionary impulses of millions. But to com 
pare Hitler’s book with Marx’s is unfair to both. Marx, for all his 
vanity, was no megalomaniac; Mein Kampf may be described as the 
anatomy of megalomania. Since Marxism is nothing if not rational 
istic, its key-book is a pitiless analysis, in the Ricardian tradition, of 
i he dynamics of our economy. But the key-book of Nazism describes 
the tempestuous voyage of a tortured mind. Ii is a mind that has 
rejected our gods, broken through the taboos that we call ( iviliza 
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1 ion, and fashioned a god in its own image and a demonology of its 
own. 

For despite its tirades against individualism, Mein Kampf is in 
reality the individualist dream run amuck. The personality that 
emerges from its pages is a blending of all that is grandiose in the 
Kuropean Bonapartist tradition with the most fantastic elements of 
the American success-story. It is a cross between Napoleon and 
I Ioratio Alger. It is the Little Corporal dreaming of world empire; 
it is also the saga of Pluck and Luck, the Boy from Braunau Who 
Made Good. You have here the apotheosis of sheer individual will 
imposing itself on the flux of events. Here is a sick mind, a lonely 
and dwarfed personality, that was able to convert its sickness and 
frustration into hate, its hate into vengeful ambition, its ambition 
into cold steel, its steel into an empire and a religion. 

The book is at once autobiography, credo, handbook for party 
leaders, blueprint for world domination. It is the product of an 
untrained mind — a mind that makes a fetish of external discipline 
because it could never brook internal discipline. Hitler is neither a 
systematic nor an original thinker. The unity his book possesses is 
a psychic unity. He has breathed into his random materials the 
daemonic force of a great will and a consuming hate. I am reminded 
of the cosmological theory that an intense sun shining on inert and 
decayed matter transformed it eventually into reptilian life. 

But it will not do on that account to dismiss Mein Kampf as a 
farrago of nonsense, not worth our attention. Its premises are not 
our own, its reasoning is faulty, its conclusions are hideous to us. 
Nevertheless its very quality of not making sense is exactly what 
gives it effectiveness. We must rid ourselves of the view that only 
logical ideas can be political weapons. Ideas in politics are much 
like poetry: they need no inner logical structure to be effective. 
Fd ward Lear’s nonsense verse merely extends a principle inherent 
in poetry as a whole. And Hitler is, in a sense, the Edward Lear of 
political thinking. He has taught us that, just as a limerick drives 
Shakespeare out of our minds, so by a similar Gresham’s law illogi- 
cal political ideas drive out the logical. 

And whether or not he makes sense, his book has become the pro- 
foundly evocative philosophy of millions of people. The New Re- 
public has been running a series on “Books That Changed Our 
Minds.” Unless the “our” refers to a narrow circle of American 
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intellectuals, Mein Kampf should have been included. It has al 
ready changed the minds of countless people in France, England, 
Spain, Denmark, and the Near East, as well as in Germany, Austria, 
Hungary, Italy. 

One may well ask whether Americans will remain immune. Given 
conditions of decency and social peace, we could afford to laugh 
at the obsessive intensity wi|h which Hitler rides his anti-liberal, 
anti-humanitarian, anti-Christian, anti-Semitic, anti-socialist, anti 
democratic hobbies. But we do not have the conditions of social 
peace. Nor do we have the foundations of an enduring social dc 
cency. And for millions of people who are ready to cement their 
collapsing psychic world by hate and illogic, Mein Kampf will offer 
the cement. 


2 

Hitler’s is a spoken rather than a written book. He dictated the 
first half of it to his secretary while he was a prisoner at the fortress 
at Landsberg on the Lech, after the 1923 Beerhall Putsch. And 
it has all the marks of a book that has been talked . It is a congeries 
of unconnected fragments held together only by the sustained psy 
chic tension of the speaker, rather than something set down reflec 
tively with logic and inter-connection of its parts. 

Such surely must have been the talk at the Munich Stammtischc 
where habitues of all descriptions gathered over their beer and 
quarreled about the diverse roads to a commonly held Germanic 
mission. Such must have been the rhapsodic talk that Hanisch, 
Hitler’s companion during the years when his fortune was at its 
lowest ebb, tells about: Hitler with his emaciated derelict face and 
his Jewish beard and his long tramp-cassock, declaiming against 
Marxism in the flophouse at Vienna-Brigittenau; Hitler sitting in 
the cheap Vienna restaurants while the customers discussed the daily 
headlines, and holding them spellbound with his attacks on the 
Jews and the Weimar government. Such must, finally, have been 
the speeches Hitler made at the huge Zirkuskrone mass-meetings, 
when the rising young party leader stood for hours on the platform 
and loosed a wild torrent of talk that swept his listeners along with 
him. 

Among the passages in Hitler’s book that ring truest are those in 
praise of thespoken word and in contempt of the goose-quill. “Every 
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great movement on this globe,” he says in his Preface, “owes its 
1 ise to the great speakers and not to the great writers.” Mein Kampf 
as a spoken book holds the only thinker Hitler ever was — Hitler 
(he talker, projected on the printed page. “Nevertheless the basic 
elements of a doctrine,” he explains in his Preface, “must be set 
down in permanent form.” What are these elements in the case of 
his own doctrine? 

Hitler has urged foreigners to uncover the metaphysical roots of 
Nazism; and one might well start with his book. To many it will 
seem incongruous even to think of such a melange as having serious 
metaphysical roots. And it is true that Hitler is pitiably amateurish 
in his handling of political and social concepts. Early in the history 
of the Nazi Party, Hitler struck an alliance with one of its poets and 
intellectuals, Dietrich Eckart. From him he may have picked up 
some of the going ideas of the young conservative intellectuals and 
some of the patter of their vocabulary. For Hitler, like many other 
men of action, does not explore ideas but absorbs them. They be- 
come part of him not through study and mastery but through a proc- 
ess of osmosis. Yet it is obvious that, if we take metaphysics to mean 
first principles with respect to thought and society and human be- 
ings in it, then even Hitler has a metaphysic. It lies not so much in 
(lie articulate doctrine he sets down as in his inarticulate major 
premises, the things he takes so completely for granted that he finds 
n unnecessary to do more than allude to them. 

The metaphysical roots of Hitler’s doctrine must be sought in the 
soil of the German intellectual tradition. There are two major at- 
titudes current today toward that tradition. One is that we have no 
quarrel with the German people — that what the Nazis are doing 
is superimposed on them, and runs counter to every important ele- 
ment in the German past. The second attitude is that our quarrel 
is exactly with the German people, that they have a Nazi govern- 
ment today because they are Nazi at heart and have always been, 
.nid that the whole German intellectual tradition has been build- 
ing up to Hitler. Neither of these is true. Actually, there are two 
( ierman traditions, one humanist and the other anti-humanist, one 
si 1 etching from Goethe and Lessing to Max Weber and Thomas 
Mann, the other from Fichte and Jean-Paul Richter to Spengler, 
(.ail Schmitt, and Alfred Baumler. The first stresses freedom, the 
I ile of reason, and the possibilities of human existence; the second 
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stresses authority, the brutal and tempestuous in man, and tlx 
transcending of the human by the heroic and daemonic. One sul> 
ordinates the state to culture, the other subordinates culture to the 
state. One is European, the other fiercely nationalistic; one is demo 
cratic, the other feudal. In the great representative Germans the 
two are intertwined; yet in every German thinker, however coin 
plex, an emphasis on the one or the other is unmistakable. 

The basic assumptions in Mein Kampf are not far from those ol 
the body of Nazi social theory as set forth, for example, in Kolnai’s 
War against the West, which — although a very stiff dose for the 
general reader — deserves much more study by American social 
scientists than they have thus far given it. They are the assumptions 
that the masses of men are irrational creatures, acting from deep 
lying drives of hunger, fear, imitation, herdism, sadism; that there 
are natural Stande , or gradations of rank, among men, from the 
slave-mass to the elite and finally to the Fiihrer himself; that cor 
responding to these are varying Stufe , or levels of consciousness, 
forming a mystical base for an eventual caste system; that the soci;i! 
world, like the biological, is a jungle; that man is, in Spenglers 
terms, “a beast of prey,” and that only the strongest are worthy ol 
survival; that where there is no room for the weak, Christianity is 
a luxury, humanitarianism runs against the grain of life, liberalism 
is folly, and democracy a crime; that there are sound and healthy 
tendencies in any community which have been poisoned by the 
Jews, weakened by Christianity, and undermined by international 
capitalism and international socialism; that the core of any com 
munity ( Gemeinschaft ) is a people around a leader, tied together 
by idealistic bonds and by a sense of duty to the leader, and that the 
highest stage of such a community is the Volksgemeinschaft , 01 
national community; that communities are not mechanisms bin 
organisms, and that the element of spontaneity and organic growl h 
is the essential element in them; that what is important about them . 
as about anything, is the Geist , or spirit, that informs them; that 
the Geist of a healthy community must run counter to the material 
istic spirit of the modern age, and must return to the sense of duty, 
community honor, and fealty to the leader that characterized (lx 
earlier Germanic community; that this Geist expresses itself most 
strongly in a blood-community of race and in adherence to a native 
and common soil; that in the perception of such values there can 
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he no logical categories but only an intuitionism that is its own 
piinciple and its own justification; that in the pursuance of them 
(here will be a return to the basically masculine and military vir- 
tues, a substitution of force for the hypocrisy of legality, a substitu- 
tion of dictatorship for the corruptions of democracy, and the crea- 
tion of a new elite to replace the massism of the democracies; and 
that in the achievement of this objective one may count upon the 
destiny of a people, the divine mission of a leader, and upon the 
daemonic force within the elite that converts men into heroes. 

To understand a body of thought one must always first see it as a 
/systematic unity (even if more systematic than the way in which its 
proponents themselves see it). In the case of the Nazi doctrine our 
very aversion to it makes it necessary for us to recognize that it is not 
.ill nonsense. I have tried so to state Hitler’s metaphysic as to bring 
out the elements in it that have some strength and some universal 
appeal. 

I .conard Woolf once wrote an absorbing little book called Quack , 
Quack, in which he dealt with the quackeries of men like Key- 
, selling, Spengler, and Bergson in the intellectual field and of Mus- 
solini and Hitler in the political, linking them with the mumbo- 
pinibo of primitive kingship. But what did not emerge from the 
book was that Bergson and Spengler, while preparing the ground 
unconsciously for Hitler, were utterly honest craftsmen; and that 

I litler’s quackery is not limited to the political field but has deep 
mots in the intellectual. Nietzsche, for example, talked of the Uber- 
mcnsch, or superman; but he was referring to a height of spiritual 
mastery within the individual, and would have been horrified at 
the application of the idea in Hitler’s book so as to compass the 
subjection of workers to an employer under the Fiihrer pr inzip. 
Spengler talked mystically of race, as Nietzsche did; but Nietzsche 
would have protested, as Spengler did, against the cry Juda verrecke 
(may the Jews die!) echoed by the Nazi youth, which represents 

I I i tier’s application of the race principle. One would look far in the 
whole anti-humanist intellectual tradition for the elaborate char- 
latanism of the concepts of Geist and Volk that one finds in Hitler’s 
book. 

In short, Hitler’s relation to the German intellectual tradition 
is that of a quick and mobile intelligence who has picked up some 
leading ideas and conscripted their intellectual and emotional force 


SOME EUROPEAN THINKERS 


362 

skillfully to his own uses. There are long passages in his book in 
which he accuses the Jews of being parasites on the host of modern 
culture; but his own position toward the ideas on which he builds 
is in the very same sense parasitic. 


3 

I have spoken of the ideas that Hitler assumes. How about the 
ideas he selects for discussion? He has himself given us a clue to his 
principles of selection which is a thoroughly pragmatic one. “Every 
great revolutionary movement,” he writes, “will untiringly try to 
make clear to the others the new train of thought, draw them over 
to its own ground, or at least make them doubtful of their own prc 
vious conviction. The propagation of a doctrine . . . has to have a 
backbone.” That is to say, the concepts that Hitler emphasizes in his 
book are those that will give his propaganda persuasiveness. He 
looks for the ideas that will be effective in undermining the liberal 
and democratic beliefs on which the survival of the republic dc 
pended, and effective also in meeting the thrust of Marxist beliefs. 
He has three tasks: he must create a demonology that will unify his 
followers in a common hatred and a common sense of superiority; 
he must fight the liberal-democratic and Marxist systems of thought ; 
he must build an intellectual structure of authority and obedience 
for the Nazi state to come. 

The devices that Hitler uses in creating a demonology will appeal 
more relevantly when we discuss Hitler as propagandist. But the 
theory underlying that demonology, as indeed it underlies the whole 
of Hitler’s intellectual system, is that of blood and race — or better, 
racism. To an extent, in dealing with the racial interpretation <>l 
history. Hitler follows the traditional lines of Count Gobineau, who 
is the master of all the racial fanatics; Houston Stewart Chamber 
lain, whose Foundations of the Nineteenth Century was probably 
one of the books Hitler read with more than casualness; Bottichei 
(who wrote under the name of Paul de Lagarde) and Moeller van 
den Bruck, whose Dritte Reich was one of the Bibles of the pie 
Hitler reactionaries; and Rosenberg, whose My thus des zwanzigst.cn 
Jahrhunderts was published live years before Hitler wrote his book 
Yet when you arc dealing with the literature of racial genius, racial 
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purity, racial superiority, you can scarcely trace a direct course. You 
are on an uncharted sea of mysticism and the subjective, where ev- 
ery mariner steers his own course. 

Hitler proceeds by an elaborate division of races into three groups 
— the culture-creators (only the Aryans belong here), the culture- 
bearers (for example, the Japanese), the culture-destroyers (presum- 
ably only the Jews, yet Hitler includes the Negroes as well). This 
is a clever classification, for it enables Hitler to specify the perfect 
race and the parasite race while remaining vague about all the inter- 
mediate ones. Even in that paradise of the nebulous, the literature 
of race. Hitler is unparalleled in his vagueness. He brushes aside as 
irrelevant all questions of proof, of origins, of race history, of the 
relation between biological strains and psychological and cultural 
characteristics. He does not trouble to define race but appeals to the 
reader’s consciousness of its reality. He makes no attempt to place 
the French, the Italians, the Americans, the English, the Slavs in his 
hierarchy: it would be both difficult and dangerous — hence the safe 
choice of the Japanese for the sterile but harmless “culture-bearers.” 
Above all, despite the fact that he calls his principal chapter on 
racism “Nation and Race,” he nowhere compares the two or dis- 
tinguishes between them. 

Is it because such a distinction might prove inconvenient to Hit- 
ler’s aims? For the cultural nationalists of the nineteenth century, 
from Herder and Mazzini to Renan, had talked far more of nation 
than of race: and where they had talked of race it was as a vague ab- 
breviation of the national character. To perform its function in the 
wars of liberation, nationalism had to be a unifying concept for the 
entire population. It could be exclusive in respect to other nation- 
alities but it had to be inclusive in regard to its own. But Hitler’s 
nationalism, since its function in the political revolution was to cre- 
ate both a heroic and a diabolic element, had to be at once unifying 
and divisive. Having to make use of every device he could lay his 
hands on, he had to use both the myth of race and the myth of na- 
tion and somehow blend them together. The focus of his concept of 
nationalism is not the German spirit as built up culturally in the 
history of German institutions, and therefore including all creeds 
and all biological strains: it is the German spirit as somehow discov- 
ered by contrast with its opposite, the Jewish spirit in international 
history. 
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So drastic a reversal of the whole European tradition of cultural 
nationalism would have been almost impossible were it not that 
Hitler was addressing a bitter and defeated nation. Moeller van den 
Bruck, whose Dritte Reich influenced Hitler deeply, has spokrp> ol 
the historical function of catastrophe in evoking the great revmfu 
tionary energies of a people. Hitler’s nationalism is in that sense a 
nationalism bred of catastrophe. His is a dual appeal to a defeated 
people: first, to assign the blame to the “November criminals,” pre- 
sumably Marxists and Jews, and thus make the Germans feel thai 
they were betrayed from within rather than defeated from without : 
secondly, to evoke the energies of a defeated people for a great effort 
of renascence. His concept of the nation is thus a twisted and stunted 
one, narrowed down to fit the purposes of a group seeking to lead 
a humiliated people in a war of revanche, and seeking also to turn 
men’s sense of insecurity into the politically profitable channels of 
counter-revolutionary hate. “From Tacitus to Gobineau,” writes 
Jacques Barzun in his informative book on Race, “the great racial 
ideals have come from disappointed men.” He might have added 
that they have grown up in cultures in despair. 

But the contradictions between the race and nation concepts arc 
not the only difficulties Hitler runs into. There is an essential con 
tradiction within the race concept itself. To be unifying, a concept 
of racism must be idealistic — must stress the spirit of a race, its crca 
tiveness, its genius, its invincibility. But to be an effective demonol 
°gy it: must be specific and material, pointing a finger at the impure 
and the unelect, and devising ways of discovering them infallibly. 
As long as Hitler talks of the beauty and genius of the Aryan, he is 
on the spiritual plane; as soon as he talks of the Jews he is on the ma 
terial plane. It is not sufficiently emphasized that Hitler’s race the 
ory was confronted by two traditions — that of the lofty glorification 
of race, as in Gobineau, Nietzsche, Spengler, Rosenberg; and that ol 
anti-Semitism pure and simple. And confronted by these two tradi 
tions he preferred not to choose between them but to combine 
them. The first was necessary in appealing to ideal strivings; the sec 
ond was necessary in fixing an object of hatred. Hence the experi 
ence the reader of Mein Kampf has in moving from misty vaporings 
about Aryanism to the macabre passages of vivid imagery, such as 
the famous one about the diabolic black-haired Jewish boy waiting 
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m ambush for the unsuspecting Aryan girl and defiling her with his 
blood, or the one about the Jews’ bringing the Negroes to the Rhine 
10 bastardize the Aryans. But once Hitler is on this plane he has to 
break with Nietzsche and Spengler and the other race-theorists who 
were not anti-Semitic. And he is forced also to be specific about tests 
lor Aryanism. Race theorists have always encountered difficulties in 
creating objective tests for racial purity and impurity. A French 
physician during the war, avid to give concreteness to the inferiority 
of the German strain, undertook to prove that you could tell a Ger- 
man through a urinalysis. Similarly in Hitler the genealogical pre- 
cision of the Niirnberg laws and the movement for sterilization be- 
come logical consequences of his doctrine — but they bring it down 
from the lofty plane on which it started. 

Hitler’s race doctrine remains, with his anti-Marxism, the most 
exportable part of the theory of his book. They are the part that 
c an be used best by the Mosleys, the Coughlins and Kuhns. They 
are the spearhead of the Nazi International. Now that Hitler’s 
power-politics has forced him to drop his anti-Bolshevism, he must 
rely increasingly on his racism to rationalize his imperialist foreign 
policy as well as his internal tyranny. In fact, it has always been the 
blood concept that has linked his domestic with his foreign policy. 
In the case of anti-Semitism, it is blood-purity; in the case of im- 
perialism, blood-unity. But since Munich and since his attack on 
Poland, even blood-unity and the need for uniting Germans every- 
where under one banner has proved inadequate, for Hitler has been 
extending the trajectory of his power beyond the boundaries of the 
countries where there are problems of German minorities. More 
and more therefore he is likely to move away from the rhetoric of 
race and blood that fills the pages of Mein Kampf, back to the naked 
imperialist slogan that appears in the book as “the conquest of the 
world by the Germans.” More and more, as Rauschning points out 
in his Revolution of Nihilism, his anti-Semitic theory is likely to be- 
come archaic. Its place has already been largely taken by the geo- 
politics of General Haushofer, and his conception of how geo- 
graphic and economic strategy can be used to capture further 
/ .ebensraum and make strong states stronger. 

I .ess archaic is the totalitarian theory in Mein Kampf. We use the 
word “totalitarian” today as loosely as we use the word “ideology” 
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— to refer to any theory we dislike. Actually a totalitarianism 
may be defined as a social organization in which the government o( 
cupies the totality of the field in every area of the individual’s life: 
in politics, in economics, in education, in peace and war, in expps 
sion, in religion, in culture. In a long, rambling, and chaotic chapfn 
on “The State,” at the beginning of his second volume, Hitler seeks 
to construct a rationale for this belief that the state has an exclusive 
claim to every allegiance of the individual. The state, he says, is 
quite simply the instrument of the nationality — that is, of the beai 
ers of the national culture. It follows that citizenship is not a matter 
of course but a privilege to be either denied or granted. There are 
citizens of the state and subjects of the state. Hitler argues that a 
mechanical democratic conception bestows citizenship even on ih< 
syphilitic: hence the need for rigorous exclusions from citizenship. 
By a trick of logic he thus manages to lump his political opponents 
and the vast mass of innocent Jews who were not even his political 
opponents, with the syphilitic. 

And as citizenship may be denied, so too it is granted only on con 
dition of the complete surrender of the individual to the stale 
Boiled down to its essence, Hitler’s whole approach to the state is 10 
see it as an instrument of power to be used by a governing group— a 
sort of inverted Marxism that substitutes the dominant elite for the 
dominant class. Hitler shrinks from a cultural approach to the stale, 
as he shrinks from an economic approach. “The quality of a state,” 
he writes, “cannot be evaluated according to the cultural height 01 
the significance of power of this state in the frame of the rest of the 
world, but exclusively according to the degree of the quality of this 
institution with regard to the nationality involved in that particii la 1 
case.” Which, translated from its reckless Father Divine slinging 
about of words, means probably that a culture (like the German 
culture under the republic) may rank high in world history yet fail 
to make full use of the heroic resources of the people. And to do 
that, says Hitler, it needs order, authority, discipline, leadership 
Let it be noted here that those among our own thinkers who in the 
present crisis stress freedom merely as opposed to authority are play 
ing into Hitler’s hands. The intellectual problem of our day is not 
the opposition between freedom and authority: for the step be- 
tween “freedom” and “anarchy” is for most people a short one. 
anarchy being merely the freedom that you don’t like; and the 
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association between “authority” and “order” is a close one, or- 
der being merely the authority of your own crowd. The antithesis 
is thus converted from one between freedom and authority to one 
between anarchy and order. And when that has been done, half the 
distance toward preparing a people for a totalitarianism has already 
been traversed. Throughout his book Hitler is careful to associate 
1 he images of order and energy with the Nazis and the images of an- 
archy and exhaustion with the Jews and the socialists and the Wei- 
mar regime. 

When Hitler speaks of the innate qualities and the energy of the 
German people, he draws most heavily on the “folk” concept and 
comes dangerously close to the position of the numerous “folkish” 
movements in post-war Germany. These movements wanted to 
move away from the cosmopolitanism of the liberals and socialists 
to a more severely national culture. Hitler did not want his move- 
ment to be associated with theirs in people’s minds, yet he was loth 
to lose the chance of capitalizing on the gains they had made. The 
result is a weak and wobbly attitude toward them on his part, the 
gist of which is that if a state is to be a “folkish” state it must not be 
so as a dreamy concept, but it must be ruthless and disciplined and 
allow no other allegiance than to itself. It must embody the Fuhrer- 
pr inzip in every walk of life — which means in effect the complete 
control by the party (and therefore by him) of economics, education, 
propaganda, religion, bureaucracy, and the military. He speaks of 
l his as a process of “integration” — “to integrate through frantic en- 
ergy the force of a people.” Actually it is a process of excluding 
everyone except his own group from any control over the springs of 
energy in a culture. 


4 

It is when we come to the question of ways and means for captur- 
ing power, extending it, consolidating it, that we reach Hitler’s only 
real greatness in the history of thought — a greatness that cannot be 
denied even by those who hate what he stands for. Hitler is probably 

I he greatest master of propaganda and organization in modern his- 
lory. To find his equal one must go back to Loyola and the Jesuits. 

I I is insights are not insights into theory but into strategy. In fact, it 
would be possible to follow Kenneth Burke’s lead in his brilliant es- 
say. “The Rhetoric of Hitler’s ‘Battle,’ ” and regard the whole of 
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Hitler’s theory as a set of strategic devices for influencing opinion 
Burke’s method is nowhere quite as pat and relevant as when ap 
plied to Hitler, whose charlatanism as a thinker puts most of his con 
cepts on the plane of manipulation. ^ 

What makes him a master in manipulation? “The organizer,’’ lie 
says, and he is speaking of the propagandist as well, “has to be pi i 
marily a psychologist.” But if we are to speak of Hitler as a psychol< > 
gist, it is not in the ordinary sense. Professor Gordon Allport has 
recently told his fellow academic psychologists, in a presidential 
address, that from the standpoint of understanding how men’s 
minds actually work they are inferior to statesmen and head waiters 
Hitler knows nothing of academic lore, nothing of the nemo 
physiological basis of the mind’s behavior, nothing of the refine 
ments of our sensory and motor apparatus. The organizer, Hitlei 
continues, “has to take man as he is. He has to take account of tin- 
weakness and of the bestiality equally.” He takes men as he lias 
found them empirically and he builds his appeals on his experiem < 
with them. 

That experience has, in Hitler’s case, been a curiously specialized 
one. He has scarcely ever confronted people except to impress, pa 
suade, browbeat, cajole, rouse them. Even before he became a pub 
lie figure he had public attitudes. If ever a man since Machiavcll; 
went to the school of power, it was Hitler. The result is that life lias 
presented to him only one mask — the mask of power; and only one 
problem — how to gain and hold power. And because life has thus 
limited itself for him, denying him the luxury of experiencing pi i 
vate decency and loyalty and love, he has taken his revenge by form 
ing a low opinion of human nature and using it to the hilt. 

He divides men into “the heads and the masses,” the leaders and 
the herd. “Only a fraction of mankind,” he says, “is energetic and 
bold.” The rest are cowards and gulls. But the leaders can command 
the herd only by battering down the walls of opinion and the insti 
tutions of state power by which a previous ruling group has sin 
rounded the herd. Hitler understands that the fight for pown , 
whether to capture or retain it, must be conducted on two fronts: in 
the nerve-centers of men’s minds and in the actual nerve-centers <>l 
the state — economic, administrative, military, diplomatic. llrn<< 
his distinction, in his famous chapter on “Propaganda and Organi 
zation” between the members and the followers of a movement, 'll 
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a movement,” he writes, “has the intention of pulling down a world 
and of building a new one in its place,” it “will have to divide the 
human material it has won into two great groups: into followers and 
members.” The followers are the mass whose ideas have been 
< hanged by the movement and who will in turn change the ideas of 
other followers. They are the hangers-on; without winning them 
over or neutralizing them, a movement cannot succeed. 1 lie mem- 
bers are the ruthless, disciplined group who will stop at nothing in 
1 lie struggle for power. The followers should be as numerous as pos- 
sible, and heterogeneous; the members must be kept few, and as 
thoroughly disciplined as soldiers. The problem with tespect to the 
lirst is that of propaganda; with respect to the second, it is organiza- 
(ion. 

On both scores Hitler and the Nazis borrowed extensively from 
1 lie Marxist parties, but especially with respect to organization. Hit- 
ler studies the Marxists, if not in their literature as he claims, then 
certainly in their utterances and tactics. It has been pointed out by 
several critics that Hitler’s hatred of the Marxists may have arisen 
from his inability to answer their arguments in the days when he 
was trying out his mind against socialist intellectuals and trade- 
unionists. Time after time he was thrown into confusion among 
(he dialectical windings of a complex intellectual system. Time after 
time he returned, schooling himself painfully in the art of answer- 
ing these arguments. “We had a chance,” he writes, “to become ac- 
quainted with the incredible discipline of our opponents’ propa- 
ganda, and still today it is my pride to have found the means . . . 
for beating finally its very makers. Two years later I was master in 
(his craft.” It is interesting to note the pride of craftmanship Hitler 
shows here, for he is more in his metier as a propagandist than as 
anything else. When he joined the little group of six or seven men 
that called themselves the German Workers Party and established 
his place in it, the first job he took for himself was that of propa- 
ganda leader. It is here that his combination of imaginative daring, 
ruthlessness, and startling insight into men’s weaknesses was most 
valuable. When he had to fight the Marxists in order to build his 
movement he saw that the problem was to play off national feeling 
against class feeling. When, having been admitted into the govern- 
ment by the von Papen group he had the problem of capturing the 
government so that he could Ik* (Ik* master rather than the piisono 
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of that group, he did it by the daring coup of the Reichstag fire 
When he had the problem of capturing Austria and Czechoslovak i. i . 
he did it by playing off the class feeling of the ruling classes in Eng 
land, France, and even in the victim countries themselves, against 
their national feeling. 

He addressed himself with passion to the task of mastering propa 
ganda. He went to school not only to the Marxists; there are indi 
cations in his book that he knew how much was to be learned from 
other sources as well. He has a great admiration for the organization 
and methods of the Catholic Church. He speaks again and again ol 
how much he learned by studying the propaganda the British used 
during the war. And he expresses admiration for American advert is 
ing techniques. Put all these together, add the fact that some of tlx 
insights of the Freudian school into the “psychology of the depths' 
must have penetrated to the Nazi circles in their early years, and add 
finally a mind eager to learn from every experience with men in the 
mass during the years of war and revolution and reconUraction 
and you have the materials out of which Hitler the propagandas! 
and organizer was fashioned. 

But these materials would have been nothing had it not been foi 
the fanatical life-and-death earnestness of Hitler himself. This is noi 
the place to explore the psychic springs of this driving will: that 
must be left to the students of abnormal psychology. But it is cleai 
that very early Hitler mastered the first principle of the success <>l 
any movement: that, given a favorable soil and climate for develop 
ment, a movement is the shadow of a man. Hitler’s basic assumption 
is that in a world of inertia, everything must give way to a driving 
will; amidst hesitation, assurance will triumph; amidst complexity 
men will cling to something that is simple; amidst disbelief they are 
eager for belief, even if externally imposed; in a world of passivity 
men want the experience of participation; in a world of human i 
tarian scruples the ruthless use of force will ultimately not be re 
sisted. Finally, that we live by symbols, that the easiest and surest 
symbol is the person, and that the personification of the leader is at 
the basis of politics as it is at the basis of religion. 

These are the principles on which Hitler’s work as propagandist 
and organizer was based. The specific and rule-of-thumb injim< 
lions with which his book is sprinkled may be traced back to them 
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I hey explain the advice he gives that you must always exaggerate 
your claims, even if fantastically; that you must never concede the 
slightest justice to your opponent’s cause, else men will begin to 
doubt yours; that your platform, once formulated, must remain 
fixed; that you must hammer away always at a single idea; that the 

< ontinued iteration of it will finally induce belief ; that there is noth- 
ing so likely to be believed in the end as the daring and the unim- 
aginable; that the masses “want the victory of the stronger and the 
annihilation or the unconditional surrender of the weaker.” The 
pi inciples I have mentioned explain also the tactics that Hitler used 
in the internal organization of his party: the hierarchy in which the 
only allegiance is to the leader at the top; the theatrical handling of 
public meetings; the ritual and insignia of membership; the com- 
plete contempt for democratic procedure; the use of drilling and 
marching; the policing of meetings by storm-troops. 

I have spoken of some of the sources of these methods and in- 
sights. But in every case Hitler surpassed his masters in boldness, in 
shrewdness, in scope. He borrowed much from the Marxians, but 
what he did not borrow was their doctrinairism and their essential 
belief in men’s rationality because they projected their own ration- 
ality on others. He copied from the Catholic Church, as well as 
from the Bolsheviks, the principle of a party ruled by iron disci- 
pline, yet neither Loyola nor Lenin made of their followers the com- 
pletely amoral and inhuman automatons that Hitler has made of 
his. He also took two other principles over from the Catholic 
Church: from the priesthood the idea of an elite continually re- 
newed by fresh blood; from the Jesuits (perhaps also from the 
Creeks: see Werner Jaeger’s Paideia) the strategic political impor- 
lance of the control of education: yet the uses to which he has put 
both principles would be unrecognizable by their originators. 

In the long run Hitler’s reliance is on two things: maintaining an 
able and disciplined ruling group, and keeping the mass of the pop- 

I I Lit ion in subjection not only through force but especially through 

< out ml over every agency of expression and education. Hitler’s book 
is obviously addressed to the young, to their ruthlessness and their 
sense of frustrated possibilities. The men with whom he surrounded 
himself were young men: it is perhaps a sign of the slowing up of his 
movement that more and more there has been a hardening of the 
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Nazi bureaucracy, the growth of vested leadership-interests, a con 
centration of power in ever fewer hands, a dearth of new faces. The 
Napoleonic 'career open to talent,” which furnished no small pai i 
of the dynamic of the Nazi movement has given way to a caste system 
relieved only by the uncertainties of national policy and the turbu 
lence of world political change. The appeal to the young today li< 
no longer in the depiction of a world ruled by new young gods. It is 
an appeal based on the imperialist destiny of Germany, on freedom 
from the old religious ties, but especially on a new sexual freedom 
Hitler’s emphasis on the state control of education is so great tint 
much of his chapter on the state is devoted to a minutely detailed 
agenda of instruction. There is a good deal of talk in it about physi 
cal health and physical education: part of this is the "folkish” accent . 
part a literary carry-over from the Spartan scheme. But in the main 
Hitler’s conception of the educational function of the state is 
Treitschkean. We are too prone to forget, being Americans and con 
stitutionalists, the strength of the army in the Germang edition am I 
the extent to which Hitler is an army man. The young are to lx 
taught military virtues, history bowdlerized by the drill-sergeani , 
duties and sacrifices. Education is to "find its culmination in brand 
ing, through instinct and reason, the race sense and race feeling into 
the hearts and brains of the youth.” Education, in short, is to be nai 
rowed to the purposes of the ruling group, instead of the ruling 
group being increasingly broadened by education. But even moic* 
hatred is to be raised to the height of the primary educational pi in 
ciple, and thus the primary cohesive force in a community that has 
no inner principle of cohesion. 


5 

Virginia Woolf, in one of her acute critical essays, has a sent cm < 
on James Joyce that even more relevantly applies to Hitler. "A des 
perate man,” she calls Joyce, "who feels that in order to breathe h< 
must break the windows.” It is not a question here of Lebensrawn 
for a nation, but Lebensraum for one man: and not all the geo 
graphical expanse of the earth and the planetary system would cv< 1 
medicine him again to a sense of sufficiency. Some men have had 
this fanatic desire for personal imperialism and ended cither as mil 
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lionaires or lunatics. Hitler’s genius was political, and he had the 
fortune to live at a time when he could use and be used by the forces 
ol reaction. The intellectual and psychic expression of that role may 
lx* found in Mein Kampf. 

Goring has spoken somewhere of how Hitler proceeds "with the 
assurance of a somnambulist.” If so it is a sleep-walker who has now 
plunged the world into another war. What the outcome will be, for 
( iermany as well as for the whole of humanist culture, it is too early 
10 know. It would be a good guess however that Hitler’s assurance 
has finally played him false, and fatefully so. He succeeded in Ger- 
many so long as he could manipulate his strategy so that he never 
encountered a superior force. That too has been the secret of his 
diplomatic successes. Had he been willing to wait after Munich, 

< onsolidate his gains, allow the opposition to be split by divisions, 
he and Nazism might have been able to postpone the reckoning a 
long time. But the hypnotist came finally to hypnotize himself. The 
symbols about German destiny and his own which he sold so suc- 

< cssfully to the German people he finally sold to himself. He went 
loo far to extricate himself. And the result is a war in which, what- 
ever the outcome from a military standpoint, Nazism as an intellec- 
liiid system and as a system of values cannot emerge the victor. 

The reason is that I-Iitler’s values are life-denying values. Rausch- 
ning has called them "nihilism,” by which he means the absence of 
lixed principle. But it is better to call them anti-humanist. For the 
Kauschnings of this world, in their desire for the static and their 
I car of change, pick exactly the strong parts of Hitler’s doctrine to 
oppose. What has given Hitler strength is that there is a good deal 
ol (he revolutionist in him. He has promised men to open the win- 
dows lor them, and they have flocked around him for breath: only 
io find that when they had smashed the windows he led them into 
a poisoned room. It is the poison — the anti-humanism, the barbar- 
ism — which is the real indictment of Hitler: not the restless desire 
for change and even for personal aggrandizement. If Hitler is ever 
defeated it will not be the military strength of the western Allies 
dial will defeat him but the intellectual strength of a humanism 
which embraces the revolutionary values as well as the permanent, 
h w ill not be the war but the peace afterward, provided (what a big 
pioviso!) it is a humane peace and one that does not repeat the fol- 
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lies of Versailles. It will not be the Chamberlains that will ever <l< 
feat Hitler but the Thomas Manns. 


1939 
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I homas Mann: Hero of Our Time 


T homas mann’s little book 1 is the sharpest and noblest politi- 
cal utterance that has come out of exiled Germany. In form 
an expansion of a lecture delivered to American audiences 
from coast to coast, it is actually a manifesto composed on the battle- 
fields of the human spirit, and addressed to the young in all coun- 
tries who will decide the outcome. 

Put briefly, the book calls for a democratic renaissance that will 
end the fascist adventure. Thomas Mann is a traditionalist — he calls 
himself a conservative — who has in the past thought of his own 
artistic task as distinct from that of the “political man,” introduc- 
ing in his thought a distinction where life itself admits of none. It 
look the obscene clangor of fascism to awaken him from his dream 
of the past, and to close the breach between the political and the 
artistic man. The awakening has evoked in Mann a wholeness, a 
moral clarity, a power that he never showed before. He has become 
.i political thinker without ceasing to be an artist; he has become a 
democrat without ceasing to be a traditionalist. 

because of his biography, he does not fall into the cruder Marx- 
1, in habit of regarding fascism wholly as a weapon that the capitalists 
wield and control. Nor does he fall into the cruder liberal habit of 
regarding it wholly as a perverse lapse from the divine grace of 
civil liberties. He sees fascism for what it is — a desperate revolt 
against the implications of the democratic principle, using the 
ilictoric of anti-bolshevism to attract and then enslave the capi- 
i*i lists, the rhetoric of socialism to attract and then enslave the 
masses, the rhetoric of nationalism to gloss over its own disunities 
and its cultural barbarism. He sees this as a realist. But he see far- 
1 her. I Ie sees the cowardice of fascism, its sadism, its tinsel glories. 


1 rite Coming Victory of Democracy . New York, Knopf, i<)'{8. 
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its gaudy external symbols, its negation of culture and of the human 
spirit itself. 

But how meet this barbaric force? Not, says Mann, by deny in 
its relevance to our own destiny, not by creeping into our shells, n< »i 
by isolationism. Nor yet by admitting the paralysis of democrat y 
by defeatism. The answer lies in understanding the nature and 
strength of democracy, in acting in accordance with that nature ami 
to the full measure of that strength. It is a youthful and militant 
democracy that Mann calls for — not the insipid textbook concept 
but the living creed of grown men and women conscious of tin 
stakes of the conflict, determined to save the world of their value s, 
and willing to risk what is already doomed unless they risk it. 

And here we must distinguish Mann’s attitude from some of tin 
attitudes toward democracy current in America today. There air. 
first, the liberals, who see in democracy only capitalist survival, ( Ik 
doctrine of free markets bolstered by a passive adherence to t Ik 
shibboleths of civil liberties. There are, secondly, the fragments <>l 
revolutionary groups, who will have nothing to do with demo* 
racy unless they can conscript it to the uses of an impossible leftism 
And there are, finally, the progressives of the past, who, having lost 
their belief in the forces of labor, think to vanquish fascism by boi 
rowing some of the irrationalisms, the symbols and economic pro 
cedures, of fascism in the cause of national survival. It is part ol 
Mann’s deepest wisdom to understand that the democracies must 
call on their own inner strength, by the socialization of indust ty 
and the socialism of the human spirit which the rule of an informci I 
majority implies. Above all, there must be an interplay of rational 
ism and realism. Mann quotes a sentence from Bergson which may 
well become the fighting slogan of our era: “Act as men of though i 
think as men of action.” 

Because it is a statement of faith and not an analysis of trend. 
Mann’s book is not without its weaknesses. He is too prone to sc< 
both democracy and fascism in terms of universals, which is tin 
disease of the philosopher and artist, rather than in terms of change 
and movement, which is the disease of the historian. Of the two. I 
find the second today preferable. Seeing democracy as a universal. 
Mann tends to blur it with liberalism, and nothing today is moo 
important than to understand that while the democrat must include 
liberalism in the scope of his thought, the* liberal does not in< lud< 
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democracy. And nowhere does Mann do more than hint at some of 
the central problems of political power that are involved in the 
survival and triumph of democracy — the problem of majorities 
and minorities in a transitional state, the obstructions against 
socialization that come from the vested interests of capitalist prop- 
city and thought, the tyranny over opinion exercised by our oli- 
garchies, the relentless struggle the ruling class will wage before it 
will yield its power. 

But even without this, Mann has given us enough. He is a hero 
of our time; for in a democratic era heroism consists not in the in- 
dividual exploit, but in bringing to consciousness and fruition the 
< ollective possibilities of human life. In my own mind I shall place 
i his book next to a similar manifesto of an American humanist, 
Walt Whitman’s “Democratic Vistas.” 

1938 
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Do Free Markets Make Free Men? 


W e were discussing liberalism the other night — and discus- 
sion of liberalism is today, as much as it was five years ago, 
the occupational disease of liberals. We were having a hard 
time defining a liberal. We had in mind as a symbol, of course, not 
your new-fangled type, on whom the name is only grudgingly be- 
stowed and who is in reality only a sort of realistic believer in 
democracy, but the lofty and unexceptionable ones, such as Wal- 
ter Lippmann or Dorothy Thompson, who wear the mantle of 
liberalism with the easy assurance of ancient prerogative and vested 
habit. We found it easy to define a liberal in the economic realm, 
because generally he believes in the free market and the absence 
of government restraints on individual economic activity — or, at 
least, he believes only in those restraints that are applied in a gentle- 
manly way and can be carried through without sweat and discom- 
fort. We found it easy to define him also in the intellectual and 
spiritual realm, because he believes passionately in the free man, 
and will fight the powers and principalities of darkness to protect 
man’s freedom. And we saw that to be a lofty liberal, you have to 
believe in both. Among my scattering of friends in the Wall Street 
section, there are some who believe in the first and not the second; 
so they don’t belong. And I know other people, including myself, 
who believe deeply in the second but don’t put much stock in the 
first; so we don’t belong. 

And as we talked we saw that your classic liberal must not only 
believe in both, but he must see a necessary causal connection be- 
tween the two. Without free markets there can be no free men. 
And conversely, when men lose their hold on freedom, don’t be 
surprised to find them slipping from the ideal of free markets to 
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government restraints on business and a controlled economy. Yom 
liberal, then, in so far as his thought is an organic whole, sees ( \v< » 
causal connections: free markets make free men, and man’s fan- 
hangs ultimately on his keeping himself uncontaminated by tin 
taint of collectivisms. 

At this point, one of our group, who had been listening to us 
silently as we unfolded the dialectic of true liberalism, interrupted 
with a question. If what we said was true, he asked, what was to cl i s 
tinguish the liberal of today from the eighteenth-century liberal? 
The answer, much as we racked our brains, was that there was no 
distinction. In the liberal of today the thought of the late eiglti 
eenth and early nineteenth centuries is most completely realized. 
The basic difference is that whereas the liberalism of that time had 
meaning for an emerging class in a rapidly shifting world, the 
liberalism of today is important only as rationalizing a nostalgia I01 
the past. The earlier liberalism was dynamic; today’s is static. Tlu 
earlier liberalism represented the new currents in the advancing 
stream of Western thought; today’s represents its minor eddies and 
backwaters. The liberal of today believes, like his brother of yes 
terday, in Nature’s Simple Plan for governing the world through 
the sum of individual selfishnesses. Of course, we have learned sonic 
sophistication and we talk in a modernized vocabulary. But what 
the classical liberal of today wants most to do is to rebuild the world 
on a streamlined eighteenth-century model. 

The position of classical liberalism today and its dilemmas a re- 
set forth with admirable clarity in two recent books — one by an 
American, Walter Lippmann, and the other by an Englishman, 
Lionel Robbins. 

Walter Lippmann is easily the ablest rhetorician among Amen 
can political thinkers. His early books, from the era of Teddy 
Roosevelt’s “new nationalism” to America’s entrance into tlu 
World War, were written with a nervous, glancing vitality that 
borrowed some of its staccato character from the staccato pace ol 
events in a real world. He admits in his present book that he be- 
lieved in those years in “a spaciously planned and intelligently 
directed social order.” But the war knocked the underpinning from 
this belief. It taught him how easily men are swayed by propaganda 
It taught him some of the unlovely realities of action by prcssim 
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groups, so that he was compelled to relax his belief in popular 
sovereignty. It strengthened in him a certain anti-massism, much 
like that of Ortega y Gasset, to which liberalism has always been 
prone. He became a frightened and bewildered man in a changing 
universe, clinging to outworn platitudes about individual liberty 
ind freshening them with his enormous talent. He came to identify 
the forces of social change with the excesses of the mass and the 
dangers of collectivism. And he has now for so long set his face 
against these currents of change that his career, by the very fact that 
11 has stood still, may be used to measure the degree of movement in 
American life in the past twenty years. 

What Mr. Lippmann’s new book 1 amounts to is a preface to his 
influential column in the daily papers. It is the whole of which the 
columns are fragments; without it they can scarcely be understood, 
lor he has here set down the premises about men and society to 
which his columns are footnotes. Mr. Lippmann’s is an austerely 
logical mind: he is really writing part of a serial each day. And since 
i Ik- Herald Tribune cannot supply with each issue a synopsis of the 
premises— historical, economic, psychological— on the basis of 
which Mr. Lippmann condemns and praises every morning, each 
column becomes as fragmentary and meaningless as an episode in 
those endless serial stories when we are not let in on who the char- 
acters are and what they have done. But the synopsis may be found 
here. It is orderly, lucid, impassioned. It is, in all probability, the 
best statement this generation is likely to have in America of the 
, ;isc for the free market as conditioning human freedom. 

To say this is far from saying that the case itself is a good one. 
What Mr. Lippmann’s argument sums up to is this: liberalism, 
given its origins in Adam Smith, started well as a revolutionary 
doctrine seeking to sweep away the feudal and mercantilist re- 
straints upon economic activity. Smith’s Wealth of Nations flowed 
horn his insight into the newly emerging system of industrialism 
,ni ( ] die new division of labor that went with it. But after this brave 
si art , liberalism hardened into the negative dogma of laissez-faire 
.md never became a positive principle of social order. Since 1870, 
(-specially, the “latter-day liberals” — and Lippmann uses Herbert 
Spencer and the justices of the United States Supreme Court as 
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typical — have “gone up a blind alley and come to a dead end." 
They use liberalism to defend the status quo, and posit a natural 
economic order and a social vacuum within which social control 
is unnecessary. They have thereby left the entire field of control to 
the Marxian collectivists. Actually, says Lippmann, liberalism must 
be “not the rationalization of the status quo, but the logic of 1 la- 
social readjustment required by industrial revolution.’’ He then 
proceeds to sketch out the positive “agenda of liberalism.” What 
they amount to is an attempt, through legislation and litigation, to 
create a framework within which the competitive market can be 
made to work. Lippmann believes that all collectivisms are rent 
tionary a throwback to the medieval controlled economy, and 
that partial or gradual collectivisms clog up the functioning of the 
free market and are, governmentally, “the polity of pressmc 
groups.” He expends an enormous amount of rhetoric, now readn 
ble and now merely turgid, upon “the will to be free” and on “man 
the inviolable.” He even concludes with a section called (sic!) 
Watchman, What of the Night?” But what rhetoric and analysis 
finally sum up to is that by social controls exercised through the 
tradition of the common law and the machinery of litigation, the 
free market must again be made to function. 

I have tried above to get at the heart of Mr. Lippmann’s argu 
ment and to state his case as fairly as I know how. Mr. Lippmann 
characterizes his own position as “the radical conservatism of lib 
eralism.” Which may be a good way of telescoping for the advan 
tage of his own doctrine the prestige of all three attitudes, bm 
which succeeds only in making a hash of all of them. Mr. Lipp 
mann’s basic psychological premise is that men cannot grasp the 
totality of their social system. That is what underlies his fear ol 
economic planning and his objection to it. He gets this premise 
from Graham Wallas, who in his Great Society first made clear to 
social thinkers that since the Industrial Revolution our social sys 
tern has become immensely complex, fragile, interdependent 
Wallas wrote The Great Society on the eve of the World War. What 
Lippmann fails to point out is that Wallas’s conclusions from his 
premises are very different from his own. In his later books he made 
it dear that the “great society” merely increases the need for an 
“organization of will” whereby men can cope with the new prob 
loins. Wallas, in short, used the great society as proof of the bank 
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ruptcy of laissez-faire and the need for moving on to partial and 
gradual collectivisms. Lippmann uses it, on the other hand, to at- 
tack every form of planning and collectivism. Without perhaps be- 
ing aware of it, he is fashioning a new sort of religious fundamen- 
talism. He pushes the processes by which men fashion their destinies 
in society into the realm of the unknowable. And thus, despite his 
brave assertions of the possibilities of order-through-litigation, he 
is contriving a form of economic surrender to the cruel drift of 
forces that the free market is incapable of mastering, very much 
like the religious surrender to the status quo because of the fears 
about the unknowable that lies beyond. 

It is this basic irrationality that pervades Mr. Lippmann’s lib- 
eralism, despite the elaborate ritual of bowing before the rational 
that he goes through. I know that he is anti-fascist. I know that he is 
filled with horror, as the rest of us are, at the ravages of the Nazi 
totalitarian state. But the nature of his anti-fascism is in the end 
self-defeating. For he not only lumps together the fascist and Soviet 
dictatorships — which has a measure of truth with respect to politi- 
cal method, but not with respect to their impact upon economic 
institutions and upon the lives of the plain people; but, more im- 
portantly, he puts the Roosevelt administration, which he calls 
“the providential state,” in the same category of tendency. The re- 
sult is to brand as dictatorship every step that is taken through 
government action toward control over our economic structure. 
The principles on the basis of which he attacks rational economic 
planning are principles which, when projected, can be used against 
social action of any sort — except perhaps the maintenance of a free 
market through the litigation of the courts. And this is, of course, 
exactly what the enemies of all reform and social control want to 
have said. 

It is in this sense that the classic liberals of today end up by being 
illiberal and anti-rational. Whatever Mr. Lippmann may say about 
the need for shaping human affairs through reason, he recoils at 
the thought of applying those rational processes to the economic 
system itself. His argument is that economic planning leads of 
necessity to political tyranny and economic breakdown. For the 
planning group must be entrusted with enormous power if they 
are to make their plans work. And even if they have that power, 
they are incapable of making the adjustments among capital ac- 
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cumulation, production, and consumption which the free markci 
presumably makes when enabled to function freely. The economic 
argument I should like to examine more closely in the next section, 
for Mr. Lippmann is not particularly strong as an economist, and 
takes his views second-hand from the Mises-Hayek school which has 
become the Riga of economic theory today. He never once grapples 
as an economist with the causes of capitalist breakdown; he never 
essays an appraisal of the extent to which Mr. Roosevelt’s partial 
collectivism has helped or hindered the processes of recovery; he is 
not candid enough to give us the outlines of Soviet economic con 
struction and the immensity of their achievement in the industrial i 
zation of the country. Instead he lays it down that a planned econ 
omy must conscript labor and ration consumption. And there he 
ends. 

It is the tragic failure of the liberals not to see that the poverty, 
unemployment, and breakdown which have become the concomi 
tants of corporate capitalism are not accidents and not mere ex 
crescences of the capitalist process, to be lopped off by control 
through the courts. They are integral to an economic system where 
the power to make all the crucial decisions about prices, produc 
tion, and investment is in the hands of a scattered group of power 
ful individuals and corporations, and where those decisions are 
made in non-social terms. Partial collectivisms, like that of Mr. 
Roosevelt or formerly of the Blum government in France or the 
Labor government in England, retain many of the defects of the 
old system while adding some defects of the new. That is inevitable 
with all pioneering attempts to forge new economies, and it is chiefly 
a consequence of having to attempt experiments in the social con 
trol of the market in the face of the antagonism of the powerful cor 
porate groups who still maintain their crucial place in the market. 
This has been true at every step in the building of the New De;il 
policy, but it is especially true of the process of capital accumula 
tion and investment. In England, in France, and in America the 
powerful corporate groups, whether through unconscious fear 01 
conscious sabotage, have withdrawn their funds from investment 
and thereby paralyzed a partial collectivism. But to recognize this 
is a far different matter from saying that all attempts at planning 
lead inherently to collapse. 

Mr. Lippmann’s political objections to planning and partial 
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planning are based on the assumption that democracy and the free 
market are inseparable, that democratic responsibility would inter- 
fere with the planners, and that the planners would through their 
key positions control the people. The basic failure here is the failure 
to distinguish between democratic responsibility and the adminis- 
trative process. Economic planning is a matter of administration: 
it can be carried on by an expertise of a body of technicians equipped 
to do their job in much the way that the British civil service or the 
staff of some of the more recent American administrative commis- 
sions are equipped to do theirs. The electoral machinery is used 
only to set the goal and direction. And it is as fantastic to say that 
elections would scrap the whole planning process as it would be 
to say that a change in ministries scraps the continuous functioning 
of the British civil service. 

One cannot escape the suspicion that Mr. Lippmann’s bias against 
the social and property implications of economic planning has led 
him to launch his elaborate attack upon all forms of it, as also his 
own intricate plan for avoiding planning. I call it an intricate plan, 
lor nothing less than a complete network of social controls and 
legal rules would be necessary in order to create a framework within 
which competition could be coerced into functioning. We use the 
procedures of litigation in our anti-trust laws, along with the pro- 
< edures of governmental investigation and complaint. Disregard- 
ing for a moment the ineffectiveness of that litigation, think of 
what it would mean to set up litigation machinery for the entire 
economic process which would be capable of countering the enor- 
mous weight of corporate power. It would mean that the total 
weight of social control would be thrown on the courts — on the 
branch of our government which is fullest of delays, most ritualistic 
in its procedures, most advanced in the degree of its ossification. I 
cannot believe that Mr. Lippmann or his fellow-liberals have ac- 
tually studied the functioning of common-law procedures in the 
history of Anglo-American economic life. If they had they could 
not deify these procedures as they do. For they would know that 
lor c enturies both in England and in America we have sought to 
icly on them, and that we have found them finally inadequate. 

Mr. Lippmann’s book is chiefly valuable for the extent to which 
a sensitive and intelligent student, in his reaction against con- 
temporary trends that he finds unpalatable, will go in seeking 
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remedies for our situation within the very defects that have pro 
duced it. The book is the symbol of the attempt of an era to resent 
itself by its own desperate inner logic. 2 

The toughness of economic fiber that Mr. Lippmann’s book 
lacks will be found in the book 3 by Lionel Robbins. A professoi 
at the London School of Economics, Mr. Robbins is the sharposi 
of the younger scholars who are today harnessing the neo-classical 
economics to the uses of Tory social theory. He has a cold and 
brittle intelligence — most savage in his effect as a polemicist when 
he is calmest in his manner. His writing has a clarity in the besi 
tradition of the English economic school, and reminds me most 
strongly of people such as John Neville Keynes, father of the cm 
rent Keynes, who loved to write on scope and method in economi< s. 
and succeeded both in purifying and in narrowing what they 
touched. Minds like that of Robbins are stronger at extracting the 
implications of a line of thought than they are at originating it. It 
is not surprising, therefore, that Robbins should have achieved his 
importance in expounding for English readers the doctrines of tin 
Mises-Hayek school of economic theory, which has found new and 
subtle arguments for bolstering the very unsubtle dominance <>l 
the owning classes. He has infinitely more grace and clarity in his 
writing than the heavy Teutonic theorists from whom he draws tlx 
outlines of his thinking, but the outlines are largely theirs. Yet In 
makes up in authority what he lacks in originality: his writings 
tend to take on the tone of critical manifestoes, much as the essays 
of T. S. Eliot once did in another field. 

He is not so well known to Americans as he might be, considei 
ing the zeal with which he defends values dear to most of our news 
paper editors. He has consistently upheld the position that con 
cessions to governmental interference with the free market an 
infractions of the order of nature. His little book on The Nature ami 
Significance of Economic Science , published several years ago, view , 
economics as a severely logical system of deduction from given ns 
sumptions. It leaves out of account as irrelevant the processes n! 


2 For a discussion of Mr. Lippmann's hook from a somewhat different angle, sec tin 
essay above, "I.ippmamt Agonislcs.” 

8 Economic Manning and International Order. New York, Macmillan, niy/. 
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economic change and movement, the framework of property in- 
stitutions, and all consideration of social purposes. His later book, 
The Great Depression , may be read as a philosophical apologia for 
Hoover economic policy, in whatever country it crops up. It argues 
that the depression, so far from being the result of a breakdown of 
laissez-faire economy, was rather the result of government inter- 
ventionism in the fields of money, trade, and industry; and that re- 
covery has been impeded, not hastened, by further doses of the 
same. 

It is the great merit of Mr. Robbins’s new book that it broadens 
the area of discussion. The struggle between the pros and cons of 
economic planning has thus far proceeded within the national 
boundaries of the individual state. Almost the entire American 
controversy over the New Deal and its merits, in so far as it has not 
been merely the mouthing of vague epithets about socialism and 
the Constitution, has revolved around national prosperity or de- 
pression, the health and disease of industries, the grappling with the 
unemployment problem, the use and fate of capital investment. 
But the framework has been invariably a national one, and ever 
since Mr. Roosevelt’s precipitate abandonment in 1933 of the 
international economic conference, neither side has sought to ex- 
tend the horizons of the controversy to the farthest limits of inter- 
national life. Rather has there been a tendency to shrink and con- 
tract the discussion by common consent, as if in the scramble to 
salvage something out of the wrack of humanity, it was now in- 
dubitably a matter of every nation for itself. Democrats, Repub- 
licans, and the labor forces in this country all tend to agree that 
an ocean-bounded country had better stay ocean-bounded; and 
Mr. Roosevelt, Mr. Landon, and Mr. Lewis differ chiefly on the 
scope and character of the groups to be benefited or burdened by a 
restrictive nationalist economic policy. Our premise is to further 
the strengt|i and prosperity of the nation, rather than to release the 
restrictions that impede the wealth of nations. 

Mr. Robbins is an internationalist, and as such he does not go 
along with these premises. He has written a brilliant book which is 
a merciless attack upon every form of deviation from the ideal of 
a completely free international market. He attacks tariff walls of 
all kinds, trade agreements, tariff unions, international cartels, in- 
ternational labot regulation. He bases himself squarely on the 
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classical theory of international trade — the theory that each poll 1 i 
cal unit must be allowed to put its energi^Finto the production <>l 
those things in which because of resources or skill it has a compai .1 
tive advantage over other countries, and that in this way there will 
be the best allocation of the productive resources of the world and 
the maximum possible economic gain to the consumer. This is ihc 
calculus that Mr. Robbins uses for measuring not only all trade and 
tariff arrangements between nations, but every proposal for eco 
nomic control within a nation as well. Like the “felicific calculus” 
of Bentham, whom he so greatly admires, he uses the calculus ol 
comparative advantage for sifting and appraising the entire set ol 
economic value problems which is proving so puzzling to men 
today. 

I have said the book is an attack on all deviations from the ideal 
of the free international market. But it is much more than that. II it 
were only that, one could admire Mr. Robbins for having the com 
age of the convictions of Adam Smith and Richard Cobden, and lei 
it go at that. The book is chiefly interesting because it uses tin 
theory of international trade as the medium for an attack on all 
forms of economic planning. Again, as in the case of Mr. Lipp 
mann’s book, a body of rhetoric is used — here, international ecu 
nomic freedom, there, political freedom; again, the rhetoric is on< 
thing, the target aimed at quite another; and again the target is 
economic planning of any sort. 

But I will not be unfair to Mr. Robbins. He does not reject all 
planning. He so defines planning — “an attempt to shape means to 
ends” — that the free international market is included within the 
category of plan (“international liberalism as planning”). Wh.ii 
he objects to is planning from a center, with the coercive element 
entering. Like Mr. Lippmann, Mr. Robbins is determined to snip 
liberalism of the negativism that has thus far dogged it, and give it 
an element of affirmative strength. He is of the orthodox church in 
economics, but he wants to transform it into the church milium 1 
He too feels that the early liberals were the true liberals — Hume 
Adam Smith, Bentham, Ricardo. Both Mr. Robbins and Mr. Lipp 
mann go back for their orthodoxy to the primitive church. And 
both believe that somewhere in the middle or third quarter of (In 
nineteenth century a decadence set in upon liberalism, line thr\ 
differ: while Mr^Lippmann attributes l lie decadence to the his. sr 
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la ire theorists of the status quo such as Herbert Spencer and the 
Supreme Court judges, Mr. Robbins attributes it to the rise of 
nationalism and of nationalist economic thought; his devils are 
Bismarck, Friedrich List, Gustav Schmoller. Both our authors con- 
sider socialism, like fascism, a reactionary throwback to medieval 
restrictions. Both of them wish to re-establish liberalism. Both seek 
to cure the evils of the present order by doing away with all forms 
of state interventionism except those that are necessary to main- 
tain a free market. They share with the socialists the common dream 
of a Golden Age, save that their Golden Age is situated in the past 
instead of the future. Both represent an attempt to find the princi- 
ple of salvation within the status quo — within the system of capi- 
talist property institutions with a minimum of state regulation. 

I shall confess that Mr. Robbins’s chain of syllogisms leaves me 
almost as unconvinced as Mr. Lippmann ’s jeremiads on the new 
tyranny. I cannot get enormously interested in their lamentations 
over lost glory, or in the problem that dogs them so — who killed 
\dam Smith? I do not believe that Adam Smith was done to death 
either by the inactivity of his friends (as Mr. Lippmann thinks) or 
by the activity of his enemies (as Mr. Robbins believes). The truth 
is that he died of old age in a changing and turbulent world. 

Mr. Robbins treats the theory of international trade as if it em- 
bodied the eternal verities, and as if the movement in the nine- 
teenth century toward a system of international trade were a case 
ol the world’s learning to conform to those verities. Actually the 
theory of international trade was the rationalization, by English 
< e onomists, of England’s position at that time in the world econ- 
omy. England got the jump in the Industrial Revolution, and it 
needed free world markets. It became the manufacturing center 
ol the world and the distributing point to countries with inferior 
mdustrialisms. Then what happened was that the other countries 
learned all too well from England, borrowed England’s industrial 
1 ft Imiqfies, and built on them their own economic nationalisms; 
.md then the world market broke down. The struggle for markets 
led 10 the World War, and the aftermath of the War was an in- 
h nsilication of nationalisms. And a theory that rationalized nine- 
1 eri 11 1 1 century conditions is no longer, however sadly we may feel 
ibotii it , an adequate rat ional i/at ion for our own time. 

What Mr. Robbins is doing, therefore, is taking a paper con- 
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struct that had some application in the century of the Great Peace, 
and seeking with it to undermine the various forms of economic 
control with which each country is attacking the problem of the 
Great Depression of capitalism. He has one advantage, in that the 
body of principles he is appealing to was established a century and 
a half ago and has assumed a classic form, while the economic con 
trols he is attacking have not yet achieved a systematic rational i /a 
tion. He is thus able to set his clear stream of theory over against 
the muddy and turbulent waters of the collectivisms and partial 
collectivisms of today, and say: “See how much better my stream 
is.” But if it is better it is only because, having no traffic with reality 
and having long since ceased to carry the freightage of actual ecu 
nomic policy, it can remain uncontaminated. Liberal economii 
theory has the perfection of art, the unruffled perfection of "a 
painted ship upon a painted ocean.” 

It is a sign of vitality, however, that the institutional growths 
looking toward collective control of economic life have not yci 
perfected their theory. Mr. Robbins, like Mr. Lippmann, wins easy 
victories by attacking them through attacking communist and 
socialist theory, which is in itself a kind of painted ship, and whi< h 
posits an international community of socialist nations that does imi 
exist. Actually, neither perfect socialist theory nor the perfect them y 
of comparative advantage in international trade can be applied 
with any fruitfulness to the TVA or the SEC or the Labor Relations 
Board or the farm-subsidy program. They are forking institutions 
in process of being hammered out; if they survive, it will not be I m 
their perfection of theory but because they accomplish their oh 
jectives of increasing and distributing the national income. And 
when they have done that, the rationalizations of how they did 11 
will follow. 

Mr. Robbins uses as the prime criterion in his evaluation of e< 0 
nomic programs the concept of the best allocation of the prodm 
tive resources of the world. Given a state of peace, social ordn . 
equitable property institutions, and a satisfactory distribution <>l 
the world’s wealth among nations, this is undoubtedly a good <•< « 
nomic criterion. To be a system of organization — a system of plan 
ning — it would even then, Mr. Robbins recognizes, involve lit. 
displacement of our present nation-states by a world politic al led 
ciation. I find that an inspiring ideal fora distant future: my mils 
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qualification would be that a world federation can never be 
achieved nor could it run smoothly unless the individual polities 
in it were first able to socialize their property institutions. Mean- 
while, however, it is a strange kind of doctrinairism to subject the 
clforts being made everywhere to stave off collapse and build in- 
ternal stability and prosperity to the standard of the theory of com- 
parative advantage. It is, in a sense, a new form of Taylorism — like 
preaching to an unemployed and starving man about that extra 
gram of efficiency he could extract if he made time-per-operation- 
unit the basis of his work. 

I cannot conclude without referring to a book 4 that has just been 
published by another Englishman, Professor Pigou of Cambridge. 

I bring it in partly because it contains interesting answers to many 
of the problems that the free-market liberals are trying to solve by 
( basing phantoms and hunting witches, and partly because — while 
part of the same intellectual tradition as Mr. Robbins and Mr. 
Lippmann — Professor Pigou is so different in his intellectual tem- 
per. 

Let me say first that Professor Pigou is no radical. He is the suc- 
cessor to Alfred Marshall’s chair at Cambridge, and one of the great 
line of orthodox British economists including Adam Smith, Ric- 
.u do, Mill, and Marshall. Like Marshall and Mill, he is very much 
concerned about human welfare, but he has always discussed it in 
i igidly economic terms, without going into class theory or into 
political and humanitarian considerations that the classical econ- 
omists have always regarded as outside their realm. I may cite as 
symbols of his preoccupations the titles of two of his books: The 
Economics of Welfare , and The Economics of Stationary States. 

I le belongs to what Thorstein Veblen called the “taxonomic” ap- 
proach to economics, as do the other members of the neo-classical 
( i adition. 

That is what gives special importance to his new book. The task 
lie sets himself is to determine whether, viewed simply as function- 
ing economic systems and aside from any sentimental or social con- 
siderations, capitalism or socialism presents the better case. And 
his conclusion, in terms of their capacity to allocate the productive 


4 A. IMgou, Socialism versus Capitalism. New York, Macmillan, 1937. 
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resources, to keep men employed, to promote and consolidate tech 
nical efficiency, to provide an incentive for economic effort, to c\ 
ploit to the full the potentialities for national income, is on (Ik 
side of socialism. 

This represents a sharp confrontation of the entire tradition <>l 
liberal economic theory. John Stuart Mill alone, among the mem 
bers of the school, showed leanings toward socialism. But as a whole 
the school has been as passionately opposed to socialism as it lu 
been sturdily the apologist of free-market capitalism. Latterly ih< 
opposition to socialist theory and to Fabianism and other forms ol 
gradual collectivism has enrolled under the leadership of the A us 
trian branch of the neo-classical school, following Ludwig von 
Mises and Friedrich Hayek. It is under the Mises-Hayek banners 
as I have said, that Mr. Robbins and Mr. Lippmann fight New 
Dealism and every other form of economic control. 

The crushing argument that this school has believed itself to l»< 
directing against economic planning is the argument on the l;i< I 
of a pecuniary calculus in a planned society once the free market 
has been abolished. They apply both to international and intern, il 
economics the doctrine of comparative advantage. They argue, <>u 
psychological premises, that human wants are limitless but that tin 
capacity to satisfy those wants is limited. Hence it follows that thei < 
must be a mechanism for guiding production into those channel 
where there will be the most economical use of resources with tin 
maximum satisfaction of wants. That mechanism is presumahl\ 
furnished under a free capitalist market by competition over < <>m 
and prices in the labor, capital, and consumers’ markets, and in tli.u 
way there is an automatic rational allocation of productive n 
sources. The argument was that planning does away with the wlmfi 
cost-price-profit relationship and hence breaks down the system nl 
consumers’ choices on which rational allocation of resources <l< 
pends. This has been thoroughly answered by the theorists of pi. in 
ning, who point out that planning will retain the entire system <>! 
price, cost, and accounting, and will only displace the profit drive a 
the dynamic of the process, and substitute for it the administ t at iv < 
process. It is the great merit of Professor Pigou that he shows in <l< 
tail how such a calculus would function under a planned economy 

Deprived of the argument of the collapse of planning from tin 
direction, the free-market liberals such as Mr. Lippmann fall 1 >.i< l 
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on their second defense line — that planning would collapse be- 
cause it would involve political tyranny over the entire social sys- 
tem by the planners, in which all the freedoms that the Western 
w< >1 Id has built up would be lost. Their great argument for this lies 
111 the example of Soviet Russia and Nazi Germany. And those ex- 
amples illustrate the danger of the indiscriminate lumping of col- 
l< < tivist economies. For what both of them illustrate is merely that 
'.inch political traditions and methods which are undemocratic to 
begin with (as was true of both the Russian and Nazi revolutions) 
economic planning cannot remedy the defects of the political 
mel hods. What it can do — and that Russia, and Germany only to a 
considerably lesser extent, illustrate — is to build effective eco- 
nomic structures even within those political traditions. 

1 ,et us keep in mind the fact that the task of the future, despite 
Mr. Lippmann and Mr. Robbins, is not to rebuild the shining city 
nl the eighteenth century; it is to explore the entire range of 
methods of social change and political administration which will 
enable us to get the economic benefits of planning without paying 
the price of democratic breakdown. The path of the future is along 
1 Ik* line of gradual socialization, experimenting with methods of 
economic control until a planned society is achieved. When that 
happens, men will not have to narrow the range of their freedom 
in the costly and empty freedoms of the market. 


2 


Materialism and History 1 


M arxism as a system of thought has made the greatest impres 
sion in the academic world in the form of a theory of his 
tory. There are several facts that help to account for this. 
History, as the oldest of our social sciences, has raised the most en 
during problems of method and philosophy. The question of how 
to explain the movement of life through time in the direction in 
which it does move opens up the problem of social causation in its 
barest and most acute form. It is presented, moreover, in a form 
in which it has captured the imagination not only of scholars bm 
of the general reading public as well. “As I grow older,” Charles 
Beard once wrote, “I feel with Buckle that there is something in 
history. Just what it is, is very difficult to determine.” And many 
others have felt the same lure to find out what there is in history, il 
not the same sense of the difficulty of discovering the answer. 

Actually, of course, the materialist interpretation of history, as 
part of the entire Marxian configuration, implies the whole of ii 
The Marxian theory of history implies the whole of the Marxian 
sociology, including basically its economic theory, its theory <>! 
social classes, and its theory of the state. Let me put it in a mon 
generalized form. Any theory of history implies a complete social 
theory. It implies, secondly, a basic philosophy of human life and 
nature. It implies, thirdly, a social order in which it has grown up 
and toward the problems and puzzles of which it is directed. Ii 
implies, finally, a program of action with Uspect to that social 
order, whether in accepting or upholding it, or in rejecting and 
seeking to change or displace it. Thus you have five entities held 


1 A paper read at the meeting of the Eastern Sociological Association at New Haven. 
March 1936. 
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in suspension in relation to one another and each implying the 
others; a theory of history, a social theory, a basic philosophy, a 
social order, and a program of action. While I choose the theory of 
1 1 istory as a starting point I do not forget that it is part of a configura- 
i ion. 

One other preliminary remark. We know that human life is 
complex, and all of social theory may be seen as an attempt to re- 
duce that complexity to some sort of pattern. All thought simpli- 
fies the bewildering and unyielding stuff of life itself. But to sim- 
plify in that sense is the price that we pay for the order that thought 
seeks to achieve. One form of order is the concept of causation. 
Recently some of our theorists, especially those in the field of nat- 
ural science, have been telling us that causation does not exist. I 
.1111 ready to believe it. More and more I find myself ready to be- 
lieve in the non-existence of things in whose existence I had 
formerly believed. But that sort of nihilism is for the working 
thinker a luxury that he can ill afford, because it reduces him to 
11011-existence as well, and his whole craft to futility. Recently I 
have had occasion to read statements by two distinguished his- 
torians, Carl Becker and Charles Beard, gently railing at the ma- 
terialist interpretation of history because it does not and cannot 
explain life. I agree with them that economics and the material 
forces in society do not explain history, and that history does not 
explain life. I am ready, although I cannot prove it, to agree that 
nothing completely causes or explains anything else. 

But having said this, we must get on. We do not want final ex- 
planations. What we want is an approach to the movement of his- 
tory, a way of analyzing it and interpreting it, a way of relating 
the different phases of the whole of social life to one another — 
ideas and institutions and mores and technologies and religions 
and political systems. What we want above all else is to discover — 
whether in a simple or a complex form — the dynamic of the proc- 
esses of History and social life. If any theory or combination of 
theories will give me that, and will function as a good working 
hypothesis; if the serious attempts made to apply it to the task of 
historical interpretation and to project it into the future to the 
task of social prediction, meet with a greater degree of success than 
s< mie other theory or lack of theory, then I am willing to use it until 
some better one* offers itsell. 
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Let me give briefly my own notion of the materialist theory <>l 
history. In doing this I am aware that, pretty much as Justi<< 
Holmes once remarked that Supreme Court judges have a way <>l 
reading Herbert Spencer’s Social Statics into the Constitution, so 
I run the danger of reading my own hopes and fears and difficulties 
into the Marxian thesis. But I am not too terrified at the prospct 1 
In the house of Marxian theory, as in any other theory, there cm 
be many mansions. There is or need be no more of the sacerdotal 01 
the authoritative within the framework of Marxian thought than 
there is or need be within the framework of Platonism or Arisio 
telianism. In the history of any intellectual movement, especially 
those that are closely related to social struggles, zeal and dogmatism 
often tend to crowd out intelligence and flexibility. You will u 
member that rationalism, during the days of the French Revoln 
tion, had its Garbo-like goddess, and that positivism, in the days 
of Comte and Frederic Harrison, could not decide for a while 
whether it was a doctrine or a church. But there is no inhere! 11 
hieratic character in Marxian thought. It has now reached the s ( a • •, < 
where it should be able to slough off whatever rigidities or sane u 
ties it has had. 

The materialist interpretation of history is premised on the as 
sumption that history has a rationale and a sequence, and is not 
merely whimsical. The key to the historical sequence is to be found 
in the interplay between the material conditions of life and iln 
economic institutions on the one hand, and on the other the < 11 1 
tural and ideological superstructures built on this base and in tin n 
helping to transform it. In this interplay, while there is mutuality 
of relation and influence, the conditioning forces and the dctci 
mining forces are the economic. They set the boundaries within 
which men’s efforts toward forming and transforming their s<>< i d 
lives can be effective. They furnish the starting-point and the tool 
for this task. On the principle that whatever men do influent e*. 
what they are, the material conditions of any age set the entm 
psychological tone of that age, and conditioners folkways and 
though tways. 

But most important of all, more important than the function u 
performs of psychological conditioning, the material structure <>l 
a culture — its technology, its modes of production, its slate ol tlx 
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industrial arts, its resources — influences enormously the stratifica- 
tion of that culture. In Marxian terminology, the conditions of 
production determine the relations of production. They determine 
the class structure of a society — in short, its social order — not in the 
sense of a rigorous and mechanical determinism, but in the sense 
that they represent a tough and unyielding compulsive in a society, 
with which the social order has to reckon and on which it must be 
based. Given a similar technological development, as for example 
in Germany and the Soviet Union today, very different systems of 
class relations may be based upon it, at least temporarily. But a 
change in the productive forces and the conditions of production 
will sooner or later bring about a redistribution of social power and 
a change in the relations of production. 

Technological change in relation to the natural and productive 
resources of the culture is therefore the primum mobile of the ma- 
terialist theory. But it must not be taken as the central element in 
the theory. It is the relations of production — the class relations of a 
society — that are central. That is what keeps the Marxian theory 
from being too crudely a technological interpretation of history. 
The relations of production give shape to the entire institutional 
structure of a culture — the distribution of power, the use of the 
state machinery, the contours of the family, the educational system, 
morals, religion, literature, and art. 

But these changes again do not flow mechanically. They must 
first be channeled through men’s minds and men’s actions. They 
produce tension and strife, a conflict of interests, and a series of 
misunderstandings and all too clear understandings between groups 
— what the Marxians call the class struggle. This tension and strife 
forms the focus of thought and effort, and the framework within 
which activity is carried on. When they grow great enough and 
when the cleavage between the forces of production and the rela- 
tions of production grow so great as to produce a collapse in the 
productive' system, a period of revolutionary change has arrived. 
In the unequal pace of social transformation, whether in periods of 
preparation, revolution, or consolidation, the framework for social 
activity is set by the conditions and relations of production, the 
dynamic of change is the struggle between social classes for a share 
in the distribution of the total social income and for control of the 
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modes of production, but the effective agencies for all these changes 
and transformations are the activities of human beings. 

Now it will be asked: What are the elements that enter into tin’s 
approach to history, and how do they combine into a usable instru 
ment of historical interpretation? 

There is, first of all, determinism. This introduces the vexed 
question of historical “laws.” I take it that what historians and 
social theorists are seeking is a pattern of historical change and 
therefore of social change. I take it that we are not concerned now 
with finding or celebrating a view of history that leaves everythin-, 
to blind chance and the accident of the individual genius. I take 
it also that we are not concerned with the metaphysics of any imma 
nent principle in historical development, or with any mystical <>i 
supernatural aids or hindrances to historical change. Determinism 
to me means that there is a pattern in history, and materialist dci< i 
minism means that the pattern is traced by man’s increasing con 
trol over the forces of nature and the development of his econonm 
institutions. 

But to say that there is a pattern and a sequence does not mean in 
say that there is inevitability in history. Certainly there is no inevi 
tability as applied to the nuances or minutiae of history, to its ba< I 
chamber conspiracies or its anteroom gossip. Also there is room and 
to spare within the framework of economic forces for individual 
caprice and talent, for the entire play of the accidental and coni in 
gent, for the several millimeters between the length that Cleopai i a . 
nose had and the length it might have had. Nor is there any inevi i a 
bility even in the large. For example, it was not inevitable tlui 
fascism should have triumphed in Germany. What was inevitable 
was that somewhere within the framework of struggle over a col 
lapsing capitalism, following upon an era of imperialist war and a . 
part of that era, there should be an attempt by the capitalist inici < si . 
to secure a death-hold upon their slipping power. That it could 
have been avoided in Italy seems unlikely. That it could have hern 
avoided in Germany seer^s, however, moretjp’kely, if the cards had 
been played right. Moreover, it is not at all inevitable that tin 
cause of the proletariat will triumph throughout the world, just a 
it was not inevitable that it should have triumphed in Russia, h 
is quite conceivable that in a collapsing culture such as the West 
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Furopean or the American, war accompanied by the death-grip of 
reaction should produce not proletarian triumph but sheer bar- 
barism, a barbarism worse than that which followed the fall of the 
Roman culture. 

There is therefore no inevitability in history, no stern unyielding 
law such as that of the stars in their courses. That might have been 
die dream of a Pareto, who thought he could apply the procedures 
of celestial mechanics to the behavior of men living in a society. 
You will not find, in the Marxian system of thought, the fond 
illusion that the course of human actions can be reduced to graphs 
and algebraic symbols. You will not find a sense of divine objec- 
tivity which assumes that the thinker can strip himself of all biases 
and apply to the study of society the methods of precision instru- 
ments. You will find neither inevitability nor scientism, because 
both of them dispense with the primary fact that we are human 
beings whose actions are human and therefore not entirely predic- 
table. 

But you will find a sense of historical laws. I do not mean here 
exactly the same thing as the laws of the physical world. And yet I 
do not mean anything that is wholly different, either. I mean as- 
certainable sequences in history, repeated correspondences be- 
1 ween changes in the economic and material elements in a culture 
and the other elements, objective sequences in men’s behavior in 
society. Obviously the laws of the physical world are not inflexible 
and depend for their functioning upon given conditions which, 
while they may be isolable in the laboratory, are to be found only 
imperfectly known; although we have every reason to believe from 
the fact that the universe does not smash up and go whirling off 
i 1 1 to chaos that the laws exist even when we have not yet ascertained 
litem. The same is true, though to a greatly qualified degree, of 
( he laws of human life and society and historical change. 

Men-and conditions under which they live are part of the objec- 
1 i ve world. Like the phenomena of nature they exist apart from our 
< onsciousness of them. This, as philosophy, is objective materialism 
or naturalism, as opposed to idealism of any sort, which sees only 
ideas as real entities and the material world as a reflection of some 
sialic or developing idea. Since the entire fabric of our social life 
and our cultures is part of the material world, it is organic; there is, 
in short , an organic' base upon which our super-organic cultural and 
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ideological structures rest. And this organic base develops according 
to the laws of all cultural growth. 

To Marx and to Engels, as to their teacher Hegel and a host <>l 
other thinkers, the deepest law of organic growth was the dialectical 
Marx and Engels held that the causes of organic and social growl 1 1 
are to be found within and not outside the social system, that in iIk 
unfolding of society no force outside society need be called upon 
for explanation, but that each period, economic system, cult in < 
holds in suspension the period or system or culture that is to follow 
and contains within itself, phoenix-like, the seeds of its own desti u< 
tion and its own reconstruction farther on in the organic scale ol 
development. They held that the shifting technologies create shill 
ing class relations and class conflicts in such a way that each era and 
each social system, out of its own energies and tensions, fulfills itscll 
and gives way to the next. 

To put it, as they put it, in the form of the constituent elements 
of the dialectic process — thesis, antithesis, and synthesis — is uselnl 
but not indispensable. It is the language of the time of Marx and 
Engels, the sociological terminology of their day. We have oni 
own terminology. But what is essential is not the sociological 01 
philosophical patter but the social and historical pattern. Whai is 
essential is to understand that human effort is limited by and con 
tained within a developing framework of economic, technologn a I 
and material elements, that as they change the social order bnih 
upon them changes as well, that it is forced on to change by th< 
contradictions that develop between the demands of production 
and the framework of class power under which production is cai 
ried on. 

This brings us to what is perhaps the most vexed problem in the 
whole range of problems connected with a theory of history: llu 
role of human effort and of contingency within the framework ol 
economic determinism. Men have to work within the limits tin 
posed by the economic forces, but within those limits they do mal.< 
their own history. One of the charges that^as been most persist nil l\ 
made against the materialist theory of history is the charge that 11 
somehow degrades the human spirit because it irons free w ill <>ni 
of the scheme of things and lets necessity reign alone. Scrupulous! v 
examined, the charge is absurd. The great value of the malei iah a 
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theory is that it sets the framework within which human effort can 
be effective. 

Its whole emphasis is that men do make their history. But with 
three necessary qualifications. It is not the great men who make it, 
as part of the accident of their genius, but whole classes of men 
under the leadership of great men, and as a consequence of their 
class position and the historic function of the class. Here the role 
of human effort is to be sharply distinguished from the Carlylean 
and Nietzschean “great man” theory and from the Spenglerian or 
Paretian theory of the role of the elite. Second, men’s efforts are 
exercised not arbitrarily or whimsically but within the limits set 
by the changes in the material conditions of life and in the ensuing 
class relations. Third, and this is related to the preceding, the 
materialist interpretation is therefore no philosophy of voluntar- 
ism. It is not enough that men should decide to do something, and 
succeed in doing it by the sheer force of their will or wish. Graham 
Wallas has somewhere spoken of human society as “the organiza- 
tion of will.” It may be so, yet the will can be socially effective only 
when it flows with rather than against the stream of history. 

But when men’s efforts stay within the realm of what is hu- 
manly and historically possible, they become the center of gravity 
of the materialist theory. It is human activity, human effort, human 
intelligence that have acted as the agents of social transformation 
in every period of history; it is upon these that we must depend for 
t lie necessary social transformation that will make sense out of our 
own society and save it from barbarism. The materialist theory of 
history is thus in the best sense a humanistic theory. 

But while it deals with living men and their efforts, it concerns 
1 1 self less with them as individuals than as social groupings, and less 
with their motives than with the consequences of their acts. The ma- 
terialist interpretation thus avoids the mere pursuit of psychologi- 
<al subtleties and literary effects in history — although it must be 
said that there are few histories that display as much of both quali- 
ties as Trotsky’s History of the Russian Revolution or Harold 
I .aski’s The Rise of European Liberalism. But then the psychology 
is not an arid psychologism; it is brought in mainly where it illumi- 
nates and flows from the play of economic and social forces. 

I have spoken of chance and contingency . There is room for them 
as well within the* framework of historical materialism. To hold 
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that they play no part in history would be to hold to a fatalist i< 
mechanism by which everything that happened was predetermined 
from the very beginning. Obviously this is not so. If we define 
chance as that which has no cause within the social system, we must 
obviously exclude it. But if we define it rather as contingency, as 
something whose cause does not come within the scope of the 
relevant active forces, then we must make room for it. 

But more important than chance is mutuality , or what Engels 
calls Wechselwirkung. While it is true that the relations of pro 
duction are the final determinants of social change, they do noi 
operate in a vacuum. They determine the form and pattern of tin 
social structure as a whole, but they are themselves in turn influ 
enced and transformed by the institutional and ideological elements 
in the rest of the social structure. The best illustration of course is 
offered by the relations between technology and science. The eco 
nomic structure of a society determines the extent to which science 
can develop; yet science in the very process of development adds to 
the state of the industrial arts and thereby transforms the economic 
structure. 

Finally there is the question of tradition and the social lag. It is 
clear that the various elements of a social order or of a social system 
change at various rates. Historical materialism is a temporal and 
dynamic rather than a static philosophy; it explains idea-systems 
and institutions in terms of a changing social complex. Yet n 
recognizes also persistences and continuities as well as changes and 
transformations. These persistences are partly due to the laws <d 
organic growth, partly also to the dead weight of tradition. Then- 
are thus all sorts of lags within a social system — lags that are most no 
ticeable when we compare men’s social attitudes and opinions with 
their objective class position and their actual economic interests 
But while tradition and the social lags distort and delay the hist 01 1 
cal process, they do not change its essential character or direction 

In fact, their very operation depends upon the operation of ih< 
class factors in history. The social-lag concept which has become so 
current in the Americarusociological sch<jpl is meaningless unless 
the origin of the lag is itself explained. Unless the explanation is to 
be theological — a sort of primal curse of indolence or backwardness 
in the human mind — it must be traced to the operation of so< i.d 
fac tors. Thorstcin Veblen has given ns in 77 /e 'Theory of the. I.cisme 
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CAass one of the best clues to the mechanism of the social lag. It arises 
from the control over the neutral stereotypes of the underlying 
population that is exercised by the dominant class through the force 
of imitation, prestige, and economic compulsion; and it is main- 
tained by the power which the dominant class has over the instru- 
ments of education and opinion. 2 

How valid is such a theory of history? That is, of course, almost 
impossible to answer. A theory of history is valid not in any ab- 
solute sense but if it serves as a useful instrument for clarifying and 
illuminating the processes and events of history. It is valid, in short, 
to the extent that it is a usable theory of history. 

I think it can safely be said that, at least for the history of the 
Western world since the Greek city-states, the materialist theory 
has been the most usable theory we have discovered thus far. De- 
spite the fact that it has been a pariah among the academic castes, 
they have not been able to ignore or neglect it. It has become the 
storm-center of their work and their methodological discussions; 
always when they would have been most disposed to forget it they 
have been drawn toward it with an almost magnetic force. Some of 
(hem have even adopted elements of it more or less unconsciously, 
as is true of most of the historians of imperialism, the World War, 
and fascism. 

What social-theoretical systems of history has the materialist in- 
terpretation had to contend with? (1) Scientism, which by aiming at 
a godlike objectivity stripped historical facts of everything except 

I he bare garment of their factness, and thus actually abandoned the 
“facts” to the blind mercies of the prevailing preconceptions that 
happen to be established as to social cause. (2) Multiple-causation- 
ism, deeply rooted especially in American social-process theory, 
with its belief that history is a sort of common carrier that has to 
admit all factors as equally and mutually causative, and cannot 
regard any one element as determining. 3 (3) Subjectivism or psy- 
chologism of some sort, usually taking the form of emphasis on 

lor an elaborat ion of the theory of the social lag given here, see my essay above, 
1 he Shadow World of Thurman Arnold,” section 5, “Institutions and Lag.” For 
an elaboration of (lie theory of opinion control, see “Freedom in the Opinion Indus- 

I I ies" above. 

:I I hi a further discussion of the multiple-causation theory, see the chapter on “The 
I henry of the Sot ial Process” below. 
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spiritual or idealistic factors or else of emphasis on the psychologi 
cal elements of the minds and personalities of great men or else tli< 
habits of the masses. Much of our intellectual history, synthc(i< 
history (the so-called “new history” in America), “cultural” history, 
and “social” history belongs in this category. Through the empha 
sis on psychological factors, and in the name of subtlety and com 
plexity, the role of personality and of great men in, history is re 
established, and the motives of acts are examined to the exclusion 
of their consequences. (4) The cyclical and undulatory theories ol 
the thinkers in the countries which have now turned to fascism, 
stressing racial factors in history and the voluntaristic (“will in 
power”) factors in an elite. 

These are, I think, the principal schools of historical theory th;ii 
have developed either independently of or in opposition to the 
theory of historical materialism. But none of them has shown itscll 
to be as usable in its approach to the problems that agitate us today 
(whatever may be its utility in solving the so-called “ultimate' 
problems of history or philosophy), none explains as well the forces 
that have led us into the present state of our culture and soc ial 
organization, and none indicates as well the lines of future develop 
ment. 

It is in some such terms that I should put the utility of the ma 
terialist interpretation today. It traces most clearly the main lines 
of forces that lead from the past to the dilemmas and tensions ol 
today. It lays bare the essential elements of contemporary instil 11 
tions — separating what is contingent in them from what is of real 
moment in dominating the present and shaping the future, by 
projecting the lines of force from the past into the future, it gives 
a basis for prediction which, while never infallible or exact, ncvci 
theless furnishes a starting-point for action. 

193O 
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Literature and Society' 


V iewed as a whole a body of literature like a body of magic 
or a system of law is part of the entire culture of a people. 
The characteristic qualities that distinguish it from other 
literatures derive from the characteristic qualities of the life of the 
group. Its themes and problems emerge from group activities and 
group situations. Its significance lies in the extent to which it ex- 
presses and enriches the totality of the culture. 

Although the groups with which anthropology ordinarily con- 
cerns itself are preliterate, the functionalist viewpoint as developed 
in anthropology is illuminating when applied to the setting of litera- 
ture in a culture. Seen thus, literature is neither an esoteric activity, 
as the formalists would contend, nor a purely instrumental activity, 
directed to external ends in the group life, as the extremist element 
in the Marxian school would have it. It is an integral part of the 
entire culture, tied by a tissue of connections with every other ele- 
ment in the culture; yet possessing a function of its own and minis- 
tering best to the life of the group where it performs that function 
with the greatest artistry and the deepest congruity with the basic 
assumptions and the accredited purposes of the group. And it 
should be added, to point the complexity of relationship, that these 
basic values are not something given but are the end-products of 
a past in which literature has itself played a substantial part in the 
process of cultural construction. 

Literature is thus both culture-forming and culture-ridden. Its 

« This is a section of the article, “Literature,” originally published in the Encyclo- 
paedia of the Social Sciences and written by Edwin Mims, Jr., and myself. We planned 
out the article as a whole together, then each of us wrote a section, which was in turn 
subjected to editing by the other. The section for which I was primarily responsible 
seems in itself enough of .1 unity to be published separately; but I want to emphasize 
th. it it is in a real se nse the product of collaboration. And I want to thank Mr. Mims 
foi generously making it available for this book. Many of the illustrations from 
literary history which lill out the bare skeleton of the theory are his and not mine. 
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connections with society are so integral and pervasive that there is 
a temptation within every sociological school of criticism to press 
to the conclusion that society is the play itself and not merely the 
backdrop against which the play is enacted. Certainly the range ol 
social influences on literature is as broad as the entire range ol 
operative social forces: the prevailing system of social organization 
— including the class structure, the economic system, the political 
organization, and the deeply rooted institutions; the dominant 
ideas; the characteristic emotional tone; the sense of the past and 
the pattern of the future; the driving aspirations and “myths,” and 
their relation to the contemporary realities. There is nothing in the 
compass of social life that does not play its part — small or large, 
directly or by deflection, immediately or by varying removes — in 
giving literature the impress of its surrounding world. 

The sort of determinism which this involves is not, however, 
the rigid and mechanical determinism that has played havoc with 
the charting of relationships in the entire realm of social life. Ii 
cannot afford to isolate a single element in society — whether eco 
nomic or ideological — and assign to it a causal role in the final 
determination of literature; nor can it premise an immediacy ol 
relation between literature and the social factors or a quantitatively 
equal response to the impact of social forces. The whole of the so 
cial process — including material, conceptual, emotional, and in 
stitutional elements — may be regarded as containing the potenii.il 
determinants of the direction and character of the literature of .1 
period. At any time the pace and character of social and intellectual 
change sharpen issues, pose problems, precipitate conflicts, and 
establish harmonies that are distinctive for that time; a “social si tun 
tion” is brought into the area of operative influence which, in its 
selection of elements and in its orientation, is unlike any other so 
cial situation. And while this selective process is projecting certain 
dynamic and significant issues into the consciousness of the time 
and obscuring others, another selective process is at work, from t In- 
side of the writer, singling out those elements which have managed 
to produce an impact o§ him and weaving them into a pattern 
which is compatible with his standards%f art and his view of human 
life. Where these two mechanisms of selection interlock in the* wot k 
of a particular writer a point of contact is established between 
literature and society. 
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In terms of such a dynamic and selective process some justice can 
be done to the subtle and complex connections that link literature 
to the operative social whole. Critics who attempt to test the hypoth- 
esis of a socially determined literature by measuring the degree 
to which certain great writers were absorbed in the public issues 
of their day set up a mechanical unilinear determinism which they 
find no difficulty in destroying. Thus it might be shown that Chau- 
cer’s poetry is a poor mirror of the more obvious political issues of 
the England of his day, and that even Shakespeare was alive to the 
glory of the victory over the Armada but not to the realities of the 
enclosure movement. But such a line of inquiry assumes a sim- 
plicity that does not exist in the functioning of the social process. 
Any appreciable change in the social process communicates itself 
to the body of literature not directly but through a ramifying net- 
work of social relations, with every chance that its force may be 
multiplied or deflected in the devious process of transmission, or 
that its influence will be complicated, distorted, or nullified by 
some other change arising elsewhere in the social process. 

For society is neither neat structure nor unobstructed process: 
it is a complex of end-products from the past, of functioning insti- 
tutions in various stages of development, of tangled idea and emo- 
tion, of hesitant purpose and frequent cross-purpose. In such a 
milieu the surprising fact is not that there is so little clear evidence 
of the transmission of social change to the literary process, but that 
there is so much. In the case of particular writers the relation seems 
of course even more erratic than in the case of a body of literature. 
For to what extent the social process will push its significant changes 
across the threshold of the writer’s consciousness, and to what ex- 
tent he will embody even that proportion in the emotional pattern 
that constitutes his artistic vision, can be explained only by the con- 
junction of his own biography with the history of the society. 

The essential task of literature is to lay bare the foundations 
of human emotion: to this revelatory process the social forces can 
give only direction, impetus, and an ideological impress. It is a 
commonplace of criticism that literature transcends the boundaries 
of the particular culture, that it speaks “the universal language of 
1 Ik* human heart.” Whatever the culture, its basic literary themes 
arc the same -birth and death and love and jealousy, individual 
conflict, communal experience, triumph and defeat. They are 
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linked to the biological bases of life, to its psychological invari 
ances, to the necessities of the collective experience. It is significant 
that the literatures of the most varied cultures have meaning and 
beauty for an outsider even when their social organizations seem to 
him bewildering and their basic values absurd. 

For the artistic imperative to which literature is the response is 
universally operative. Everywhere the writer takes the stuff of ex 
perience in the life of the group and washes it in the powerful 
emotional stream of his personality. The drab incident is made 
vital, the abstraction human and dramatic, the idea imaginative. 
Homer’s gods survive across the centuries because they are hu- 
manized; Dante’s theme of divine love is made immediate and 
dramatic; and the group activity that is the theme of modern pro 
letarian writing is translated into terms of its impact on in 
dividuals. For the literary process society is only the river bed; 
the stream itself is the flow of human life. 

In fact the two dements are scarcely as distinct as that. The 
emotional pattern of the individual writer, which could claim, il 
anything could, to be a primary datum, is as a matter of actuality 
socialized in the very process of construction, and the individual 
artistic vision is a selection from potential elements; the emotional 
response of the reader is the product, as Tolstoy points out, of a 
sort of social contagion and certainly proceeds in an emotional 
milieu already socially conditioned; the valuation of the writer and 
the guidance of the reader — the dual task of a highly subjective 
body of criticism — proceed by canons which, to avoid being chaotic , 
must be socially rooted. Literature is whatever reaches through 
words to the human; but in the process the entire social realm must 
be traversed. 

Literature is seen in clearest social perspective as an institution 
— a cluster of structure, usage, habit, idea, technique — the whole- 
containing a principle of growth of its own but responding always 
to the change and stir in the varied life of the institutions with 
which it is interwoven. ^nd as such it consists of a scheme of con 
trols, through which it performs itslfecial function by organizing 
the verbal expression of experience and thus integrating on an 
emotional level the activities of the group with its underlying view 
of life. 
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The basic material of literature is thus experience. But the ex- 
perience that has found expression in literature lias never been as 
broad as that of the entire culture. It is always a limited experience 
that is thus embodied — the life and the vision of life of particular 
groups within the culture. In the literature of Periclean Athens it 
is the experience of the male citizenry that is expressed, but not of 
the metics or the slaves or the women; in the literature of imperial 
Rome it is the experience largely of a leisure aristocracy and not 
of the industrial population or the serfs or, with some exceptions, 
of the provincials; in the literature of medieval Europe it is the 
experience only of a fighting, jousting, and love-making nobility; 
in the literature of China it is the experience of a high officialdom 
or of a petty bureaucracy, but not of the masses of peasantry. Some- 
times the confines of expression have been determined by the class 
groupings, sometimes by the distribution of literacy and leisure, 
sometimes by arbitrary and traditional taboos. 

In fact literary history could be approached illuminatingly from 
the point of view of the forces that have drawn various groups and 
strata of the culture into or kept them out of the body of literary 
expression. In the Western world there has been since the break- 
down of feudalism a steady extension and widening of the limits, 
so that new groups have been continually drawn into the literary 
process — first, generally, as readers and then as writers. The entire 
period since the commercial revolution has been dominated by 
the rise of the middle class to the literary hegemony in the new 
capitalist nation states that succeeded the feudal regime. And the 
anti-capitalist revolutionary movements of the past hundred years 
have carried with them, both as result and as an integral part of 
their purpose, the opening of channels of expression for the experi- 
ence of the underlying population — from the workmen’s literature 
of Chartist England and of the France of George Sand to Gorky’s 
delineation of the life of outcasts in tsarist Russia on the eve of 
the revolution and the direct and unvarnished writing of worker 
correspondents in the Soviet Union. 

The large tidal changes in making new and untapped resources 
of experience available for literary expression have resulted from 
changes in class stratification. Another accession of experience, that 
of women, was made possible by the breaking down of the taboo 
which women’s inferior economic position had placed about the 
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masculine monopoly of writing; the timidity with which Jane Aus- 
ten and Emily Dickinson wrote indicates the gap between their 
period and that of the present, when it is often possible for a woman 
to have, in Virginia Woolf’s phrase, “a room of her own.” 

But tied up with these changes affecting class and sex groupings 
there have been shifts of intellectual horizon, contacts with hitherto 
unfamiliar cultures, reorientations in the effective moral codes, 
which have broadened and deepened the experience of the entire 
culture and which have uncovered new levels within the individual 
consciousness. The effects of the Crusades and of the Renaissance 
on West European literature, of the geographical and scientific dis 
coveries on Elizabethan literature, of the rise of urban life on the 
eighteenth-century novel, of European expansion into the exotic 
regions of the Far East on late nineteenth-century French litem 
ture, of the disintegration of rigid bourgeois morality upon the 
entire range of Western literature at the turn of the twentieth cen 
tury, as exemplified especially in Hardy, Ibsen, and Dreiser, and of 
psychoanalytical research and speculation on the modern novel, 
are instances of how the large and pervasive social forces uncovei 
new strata of experience. The forces mentioned are of course in 
no sense primary or crucial; they are themselves merely links in 
the endless interlocking chain of causation and concomitance that 
constitutes the process of history; but from whatever source they 
proceed, the part they play in broadening, enriching, or impoverish 
ing the field of human experience constitutes their primary signih 
cance for literature. 

While organizing this experience in language patterns literature 
in turn heightens it as well; it selects and points out evocative 
values not appearing on the surface. But to do this consistently re 
quires more than a philosophic or deeply human sense of values, 
although that is indispensable. It requires also a preoccupation, 
much like that of the philosopher or the scientist in his own realm, 
with the dramatic and significant in human behavior; a disci pi in 
ing of sensitivity and perception; a familiarity with a far-flung body 
of traditions; a mastery of a technique. In this sense literature takes 
on the apparatus and th? conscious scrupulousness of the other ai is. 
Vergil’s desire, after years of constant polishing of the lines of the 
Aeneid, to destroy the whole poem at his death because some pas 
sages still remained inferior and Flaubert's balancing ol l<: viol 
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juste are merely the more familiar instances of an inherent pressure 
toward refinement in the literary process. 

The result is the differentiation of a specialized literary group 
from the main stream of the activities of a culture. Such a group 
tends to become intellectually ingrown and to narrow the field of 
its exposures. Euphuism and Gongorism, the schools of Donne and 
of Rimbaud, the barriers within which Joyce or the Sitwells or 
Gertrude Stein enclose their incommunicable symbols, are end- 
products of the introversion that is implicit in every stage of the 
building of a literature. Here as elsewhere in the culture process 
the inner impulsions of a specialized discipline must be reconciled 
with the larger demands for growth and freshness. 

Literature faces thus continually the need for rebarbarization. 
In terms of the response to that need many of the excursions into 
new regions of experience take on meaning. The most persistent 
of these has been the recurring cult of the folk and the folk mind. 
The folk itself is rarely drawn into the ambit of literary expression, 
except indirectly through the frequently sentimentalized media- 
tion of “literary’' treatment. But it does find its expression orally 
in ballads, tales, heroic songs, fables, proverbs, gnomic sayings, and 
legends. Whatever its origin, this folklore or folk literature grows 
by repetition and accretion and constitutes at any time the larger 
proportion of the verbal expression of a culture. In periods before 
the formation of a literary language, as in Russia’s dark centuries 
before Lomonosov, and among groups cut off by economic sub- 
jection, isolation and illiteracy from individualized literary expres- 
sion, as with the peasant populations of Europe and the American 
Negroes and hill folk, the folk literature is the only literature. 

Because such folk expression appears to rise straight from a 
deeply rooted experience and because it appears to be the product 
not of a single great individual talent but of successive generations 
living highly patterned and custom-incrusted lives, writers and 
critics have found in it a vigor, an immediacy, and a refreshing 
sincerity that they have commonly found wanting in the “literary” 
literature. Since the medievalist movement of the eighteenth cen- 
tury this admiration of the folk mind has played a large part in 
critical thought and in literary expression. That Goethe and Grimm 
expressed great admiration for the Yugoslav folk ballads was as 
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characteristic of their day as the contemporary American interest 
in Negro spirituals. In fact many have found in the folk mind the 
source not only of the folk literature but ultimately of all literature. 
In the wake of the romantics nineteenth-century literary theory 
held that the literature of medieval Europe was not the result of 
individual creation but was forged in the rich life processes of the 
medieval folk. This is now radically questioned, and the accept- 
ance of Bedier’s researches on the origins of the chansons de geste 
would indicate a tendency, at least in the case of the more sustained 
literal y works attributed to the folk mind, to emphasize the crea- 
tive role of particular individuals in gathering and fusing into an 
individualized expression what must undoubtedly have been tradi- 
tional folk material. 

It is not difficult to find in the intellectual stream since the early 
eighteenth century the currents which have produced the emphasis 
on the folk mind. 1 he cult of nature which found expression in the 
Lake poets as well as in Rousseau and the philosophes; the differ- 
entiation between the simple sincerity of the rural mind as con 
trasted with the civilization-contaminated life of the cities; the 
constiuction of a noble savage” whose idyllic happiness flows from 
his obedience to “Nature’s Simple Plan”; the discovery by nine 
teenth-century anthropologists of primitive civilizations, whose 
tightly knit cultural integrity lay in the dominance of custom and 
the supposed subordination of the individual to the group, and the 
idealization of the European peasant by intellectual and literary 
groups as far removed as Tolstoy and the Russian narodniki , Ham 
sun and the earlier Ibanez — these were not so much the forces be 
hind the folk cult in literature as themselves a related expression 
of deepest-lying social forces. 

A function of rebarbarization similar to that which contact with 
the folk spirit has performed for the literary mind has been pei 
formed also by cults of the heroic, from the Ecldas and the Homeri< 
heroes and the Prometheus legend to the Napoleon pattern in 
European literature and the superman philosophies of Carlyle. 
Emerson, and Nietzsche. More recently a new primitivism has 
arisen, largely under the stimulus of anthropological rescan lies 
into primitive art and sex life and imperialistic contacts with primi 
tive groups, and constituting something of a literary Guuguinism. 

In another realm of experience many writers, following in (he wake 
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of the Freudian researches, have plunged into the jungle of the 
submerged and repressed sexual impulses; or have, like D. H. Law- 
rence in Lady Chatterley’s Lover and James Joyce in Ulysses, broken 
down the taboos that, through moral codes and through the more 
directly institutionalized forms of censorship, have in the Western 
Christian civilizations hedged about the exploration by literature 
of the physical sexual experience. 

All these literary allegiances — to the folk mind, to the hero cult, 
to the primitive mode of life, to preoccupation with sex activity — 
spring in common from the continually felt need for the rebar- 
barization of a literature in which the experience represented is 
continually threatening to grow thin. But they differ from the 
large movements which brought the experience of the middle class, 
the proletariat, and women within the range of literary expression; 
they do not represent on the part of the writers a direct exposure 
to new areas of experience. They are derivative and vicarious. They 
have been as much escapes from experience as accessions of it. 

Before a developed technique emerges in any literature even 
the best of individual achievement is but random expression, and 
whatver progress it has made in charting experience may at any 
time slip away again. In this sense the accumulated technology of 
literature — what may be called, in paraphrase of Veblen, the state 
of the literary arts — becomes part of the social heritage. All literary 
technique is concerned in some way with the manipulation of 
words and word patterns. The word, with its sound values and its 
emotional connotations, is the basic constituent of the technical 
apparatus, just as experience is the material to which it is applied. 
Language may thus be regarded as implementing literature, and, 
as Boileau emphasized, the richness and flexibility of a language 
will often condition the potentialities for greatness in the literature 
which is linked to it. The crude stage of the Roman language, as 
reflecting the undeveloped culture of Rome, at the period when 
Ennius first attempted to force it into the complicated literary molds 
of Greece, accounts in no small part for that lack of ars with which 
the more flexible Augustans taxed him. The emergence of literary 
expression in the vulgar tongues of the Romanic nations had to 
wait upon (he slow process of linguistic evolution in which the com- 
peting languages attained at least a rudimentary balance. The ad- 
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vance represented by the Pleiade in France and the Elizabethans 
in England is incomprehensible without an understanding of the 
immediately preceding or accompanying climax in linguistic de 
velopment. 

Much of comparative literary criticism has concerned itself with 
such contrasts of the basic linguistic materials and their effect upon 
literary expression. But on the whole it is probable that most of 
what seems thus in the nature of linguistic differences may be re 
ferred back to differences in the texture of the culture. For while 
it is conceivable that words should serve only as quasi-mathematical 
symbols of communication and that whatever emotional values 
they ultimately contain should derive from their technical han 
dling and their literary patterning, it is actually true that the words 
themselves come already laden with pleasure values and with con 
notations out of the culture. It is upon this substructure of con 
notation that the literary artist builds his superstructure of emo 
tional values; and he often finds that because the words that he 
uses are already emotionally tinged they are not bare obedieni 
instruments of his will but living things whose accretions from the 
culture are hostile to his purposes. Language may thus be as much 
an obstacle as an aid to literary expression. 

The literary technician arranges his language in word patterns, 
aiming thereby to achieve patterns of sound and thought which 
are emotionally evocative. Rhyme, rhythm, and assonance belong 
in the first category; imagery and idea in the second. These tech 
nical elements may be combined into further patterns, as in the 
sonnet, the ballad, the classical oration, or the epic poem. These 
larger patterns may vary from a more or less rigidly determined 
mold such as the sonnet, to the larger literary types or genres, such 
as the drama or the novel. 

As technological forms these elements are products of a process 
of invention and development which must have involved a succes 
sion of individual experiments and adaptations, each building on 
the level previously reached. Brunetiere placed a good deal of hope 
in a natural history of l&erary forms and styles, but the suggestive 
ness of his prologomena was never fulfilled by the results of his 
research. With few exceptions the origins are lost in the mist <>! 
history, and the developments upon them proceed by almost im 
perceptible gradations or, obscured in the creative process, elude 
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all attempts at isolating them. The origins of the early clusters of 
nature legends, which may be found in very similar forms in Egypt, 
Babylonia, India, Judea, Greece, and the Celtic and Teutonic 
tribes, their relation to each other and the method by which they 
reached their historical distribution are still extiemely contro- 
versial. With the epic there emerged a highly developed literary 
form, which winnowed and re-sorted the ballad clusters that had 
grown up about the myth-legend content. But the processes by 
which these ballad clusters were forged into the formal epics are 
only dimly charted, as is also the transition from the dithyramb to 
the tragedy and from the village satyric choruses to the comedy. 
With advancing research the origins of the novel and the short stoi y 
are being continually pushed back to a remoter antiquity. 

All literature which is of any value is of course invention; but 
the fashioning of new literary forms and genres involves a special 
sort of invention which bears somewhat the same relation to the 
creative process that invention in the industrial arts bears to the 
economic arts. But there is a greater inertia in the literary process: 
there is not the same pressure which capital accumulation and eco- 
nomic competition exert upon technological invention; nor is there 
the same rate of obsolescence which technical advance forces upon 
industrialists. But the sharpest difference lies in the fact that every 
literary form becomes a vested interest. The prestige of the tried 
pattern tends to deflect the craftsmanship of each writer from the 
search for new forms to the extraction of all the implications that 
the existing ones hold. The operative considerations are aesthetic 
rather than utilitarian, and the continuous need for effecting func- 
tional readjustments to a developing, larger situation is not so ap- 
parent in literature as in economics. In fact aesthetic and senti- 
mental considerations often induce a reversion to archaic forms. 

But while such a functional adjustment is not apparent in the 
immediate sequence of experimental changes in literature, it would 
be dangerous to conclude that it was not operative in the larger 
areas of change. Actually the great importance of the study of the 
genre in literary history lies in the relation which it bears to the 
cultural compulsions of the period. These compulsions do not 
operate unswervingly and equally on individual writers; there is 
i| u . obvious fact that every period shows so great a divergence of 
literary expression that there is often a greater affinity between two 
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writers of different periods than between two of the same period. 
To that extent there is an element of significance in Lytton Stra 
chey’s remark that Pindar could have written under the Georges and 
Keats on the eve of Marathon. And in any period the process of 
literary experiment consists obviously of numberless innovations 
varying from tentatives toward a slightly changed form to heroic 
attempts at transforming an entire genre — each of these experi 
ments responding to complex personal and often erratic motiva 
tions. 

The effect of the social forces of the period in determining the 
literary form is not a direct and unilinear one: it is selective. From 
the array of potential variations certain ones are over a period of 
time selected for survival. And the criteria of selection lie in the 
changing experience of the time. Changes in social structure and 
in ideological currents bring new experience, and this experience 
refuses to be crowded into the old forms. They are no longer ade 
quate to express it. And the new literary forms that emerge out of 
the survival and persistence of certain experimental changes and 
the lapsing of others may be said to be functionally related to the 
new experience. 

For example, the intensification of cleavages between social 
classes which tends to accompany a period of urbanization may re 
suit in the emergence of new forms or the re-emergence of forms 
long neglected. The social realignments and tensions of sevemh 
and sixth-century Greece, which shattered the older tribal homo 
geneity, ushered in on the one hand a new and flexible type of 
personalized lyrical poetry, represented by Alcaeus, Sappho, and 
Anacreon, and on the other the naturalistic satiric poems of Archil 
ochus and Simonides of Amorgos. The further growth of the city 
states stimulated the development of two new literary forms, the 
choral odes and the drama, both more adapted to the amusement 
and edification of the urban collectivities. The growing impoi 
tance of urban life in the modern period, typified most strikingly 
in the activities of the Spanish towns, found its reflection in tin 
picaresque novels portraying the urban sharpers who awaited then 
guileless victims from the country. The popularity of this genre in 
its French and English forms created a demand among the growing 
urban middle classes of these countries for a more wholesome use 
of the prose narrative technique. Thus the rise of the homely novel 
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of sentiment and chastity, which became the hallmark of subse- 
quent bourgeois culture, is best considered against the accompany- 
ing economic transformation rather than as a revival of the abstract 
novel form, which may be traced to the Hellenistic romances, or 
by the more archaeological-minded to Egyptian prototypes. 

So closely is the literary form tied to the culture out of which 
it has grown that when another culture attempts to take it over 
there is a tendency toward a transfer of the ideological patterns of 
the older culture. Vergil, in an age which stood heir to the concepts 
generated in the long period of intellectual quest and spiritual rest- 
lessness that had intervened since Homer, attempted nevertheless 
to think of his hero and his problems after the patterns and in the 
atmosphere of the Homeric heroes. The medieval fame of Vergil 
in its turn deflected Dante’s portrayal of the Middle Ages; although 
drawing upon the ethos of its own age the Divina Commedia strik- 
ingly reflected, often unconsciously, the pre-Christian world. Tasso 
was led by his love for older models to stray from the narrow path 
of sixteenth-<?fentury Catholicism, and the Puritan hatred of Satan 
was curiously transformed in Milton. The unsuccessful attempts of 
Chapelain, Mesnardiere, and the literary intimates of Richelieu 
to forge an epic worthy of the new dignity of France illustrates 
how futile may be the transplanting to an uncongenial soil of a 
form which flourished in the soil of its own culture. The epic 
machinery, which had been fashioned in anthropomorphic poly- 
theism, collapsed when placed in a Protestant setting, as is indicated 
by the offense caused to Dr. Johnson’s religious sensibilities by Mil- 
ton’s familiarity with God. 

If the forms and genres of literature respond to the social com- 
pulsions of a period, the responsiveness of theme is even more strik- 
ing. There are of course permanent human themes that run through 
the literatures of all cultures, but in each cultural situation the 
basic theme is clothed in a new form. This may be illustrated by 
the varied treatment accorded the theme of love. As Marx recog- 
nized, the sexual instinct is universal, but the forms of marriage 
and courtship vary with the underlying economic relationships. 
While not a few of the variations in the conception of love — at 
least as they are reflected in literature — seem adventitious, the 
1 (flat ionship is generally clear. Infidelity, the recurring tragic theme 
of the ballad stage of society, becomes the spice of Restoration 
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comedy. The love of the flesh, sublimated by the scholastic poets 
of the Middle Ages into love of God, remained to haunt the less 
unified generation of Petrarch and to delight the lusty burghers 
immoi talized by Boccaccio. The mistress worshiped at a distance by 
the platonic troubadour in the last stages of feudal society was dis 
placed by the insatiable Wife of Bath. 

But the outburst in the fourteenth and fifteenth centuries of anti- 
feudal satires and fabliaux which attempted to reveal the true char- 
acter of woman in all its designing ramifications could not perma 
nently supplant the tendency to sentimentalize the weaker sex. 
When the descendants of the insurgent burghers of those centuries 
became in their turn the entrenched middle class of the eighteenth 
and nineteenth, the genteel tradition of chivalry and sentimental 
love received a new impetus. It is significant, however, as a reflec- 
tion of changing class ideals that the sentimental literature of the 
later period was intensely preoccupied with the institution of mat 
liage and with the economic advantages of a successful marriage. 
Among certain of the romantic poets there is revealed a tendency 
to regard the woman as an intellectual equal, and with the growing 
social and economic emancipation of woman the modern novel is 
stressing the desirability of sexual as well as intellectual equality. 

One of the crucial facts about a writer is his kit of values. This 
is recognized in criticism, where writers are characterized and clas 
sified in terms of their affiliation with one or another of a group 
of schools or literary philosophies, such as classicist, romanticist, 
realist, humanist, naturalist. These philosophies determine what 
they shall select for treatment and from what viewpoint they shall 
treat it. They represent the handle by which the writer grasps 
reality. But they are not only instruments in the creative process; 
they are also embodied in the critical method of an age, serving 
to canalize the creative stream. They arise in response to social 
change. A comprehensive change in the social structures may call 
for a reformulation or reorientation of the prevalent conception 
of life. This is accomplishef in a systematic fashion by the philoso 
phers and through an imaginative and emotional projection by the 
artists and writers. The connections between the two groups may 
often be distinctly traced, as in the cases of Eui ipides and Socrates. 
Lucretius and Epicurus, Boilcau and Descartes, the Schlegel.s and 
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Schelling, Zola and Comte. The direction of influence is generally 
from the philosopher to the writer, but the influence is not neces- 
sarily one-sided; in reality both formulations may be followed back 
to the same source. 

Conceivably any ism can constitute such a philosophy for an 
author. Any issue that has been long wrangled over may attain 
the dignity of a school and then of a movement, and after being 
fought for tenaciously may end by organizing literary expression. 
Actually there have tended to be certain relatively stable points of 
view that have served this purpose. Whether these points of view 
are permanent aspects of human thought, as has been claimed for 
classicism and romanticism, is very doubtful. Such a division of the 
field normally involves a straining and extension of each term, so 
that it becomes practically meaningless. 

But it must be admitted that there are discernible throughout 
literary history certain poles between which literary expression has 
oscillated. The power attributed to the gods and the invisible forces 
guiding human life measures man’s estimate of the limitations of 
his own power. The sense of human power and self-sufficiency 
shown in the Iliad or the Eddas, where the gods are symbols of 
the superhuman courage of the warrior, has never proved lasting. 
Homer is followed by Hesiod and the Eleusinian mysteries, Beo- 
wulf and the Battle of Maldon by Sir Gawayne and the Green 
Knight. The anthropomorphic is engulfed by the animistic, by a 
folklore of magic and witches and monsters. Instances could be 
multiplied from the ancient and medieval literatures of recurring 
cycles of humanism and supernaturalism. But even in those litera- 
tures the antithesis is oversimplified. And by the time of the Ren- 
aissance, in which so many historical traditions and fresh social 
forces converged and cultural boundaries were broken down, the 
idea of polarity is no longer useful. In the heightened confusion 
each writer had to find or fashion for himself an artistic credo to 
serve as a center of stability. And if this credo narrowed his im- 
aginative scope or distorted his vision of reality, it was only a hazard 
that has to be run in every imposition of a more or less formal 
philosophy upon an artistic process. 

But every writer has not one but two philosophies — his more or 
less consc ious artistic credo and, lying deeper than that, his often 
unconsc ious vision of life and scheme of values. The first is the 
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rhetoric of his writing; the second its logic. Through the first he 
is assimilated to some “school” within the craft; the second fixes 
him in the setting of his larger world — his place in the social struc- 
ture, his economic position, his orientation toward the vital issues 
of the day, his responsiveness to the contemporary aspirations and 
realities. In a writer such a social Weltanschauung is likely to lie 
not on or near the surface but out of sight, where it is the more 
deeply embedded and the more difficult to quarry. 

This more basic philosophy involves the relation of literature to 
the totality of society. But society is in this case too inclusive a term 
to be useful in analysis. It must be split up into elements which 
fall, to start with, into two main groups — those relating to social 
organization and those relating to ideology. In the first group may 
be placed technology, economic activity, the organization of the 
state, the structure of classes, social relations of dependence and 
domination, the important institutions, and the distribution of 
power; in the second, intellectual temper, emotional tone, ethical 
and religious conceptions, aesthetic achievements. The Marxist ap- 
proach subordinates the second group to the first, making of it a 
superstructure ( Uberbau ) which rests on the first as foundation. It 
is truer to say, if the inquiry is into the forces exerting an active 
influence on literature, that it is responsive to the whole of society, 
including not only the social organization but also the ideological 
structure, of which literature is itself a part. And it is responsive to 
the whole of society seen not structurally but dynamically, so that 
at any time it is only the elements that have been projected by 
change and conflict into the arena of operative forces that need to 
be considered. 

Literature will be thus most responsive to the dynamic of a so- 
ciety in transition. Social change is going on at all times in all social 
orders: there is no stationary state. But the sense of it and the com 
pulsions it sets in motion vary in intensity just as change itself varies 
in pace. When the pace becomes sufficiently great so that it no 
longer represents merely variation within a social system but a 
sequence looking to its breakdown, the result is a transition society. 
By its very nature the perfLd of transition has in it elements at one v 
of disintegration and construction. It does not start uni il something 
that was a unity begins to break down; it does not end until some 
thing new that is a unity has been ac hieved. Between those termini 
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the sense of wrack or the vision of construction, the stress of con- 
flict, the emergence of order, leave a deep impress on experience. 

But it is a fevered impress, lacking the strength and firm digm y 
that arise out of an integrated culture. Routh points out that the 
Iliad shows the marks of having been written in a society that was 
a unity, the Odyssey for a conquered race in a society that . 
crumbled before the Dorian invasion. Petrarch wrote m an Ita y 
whose Dantean unity-an ideological unity, not political or eco- 
nomic— was breaking up. Shakespeare wrote when Elizabct 
unity was in the forging, with the moving vision of the emergence 
of a new collectivity-English nationality-before him; the me a- 
physical poets, descending the arc, wrote in the break-up of the 
Elizabethan unity. There is in both the Elizabethans and the meta- 
physicals the feverish tone of a transition literature; m both a 
preoccupation with death; but while in the Elizabethans death was 
the great tragedy, it held for the metaphysicals a strange fascina- 
tion In the post-war disintegrative period of modern capitahs 
society, with the strong focusing of its contradictions, has come 
again an interest in death, represented strikingly by Thomas Mann 
and Robinson Jeffers; the one looking upon it as the soil out o 
which art and beauty spring, the other looking upon ^ as the final 
breaking through to reality— the only escape from the body of this 

life. 

In the entire complex of forces making up a society the economic 
organization, and especially the class structure, have quite gen- 
erally under Marxian influence, been singled out as determining 
the form and tfte idea patterns of literature. Translating this into 
terms of a changing society it has been the dynamic of the class 
structure-the class struggle-that has been thus singled out. The 
assumption that this has always affected literature directly is used 
only by the less critical thinkers of the school; the more considered 
position is that it attains its effects as a selective process and gen- 
' rally through the mediation of the ideological elements in society. 
The impact of society on literature lies in the dynamic convergence 
of both sets of factors— social organization and ideology— each 
influencing and influenced by the other. The richest body of ma- 
la id that has yet been uncovered for the study of this comp ex 
relationship lies in the history of the periods of economic transition 
i„ various cultures from the tribal soc ial organization to the feuc a . 
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from the feudal to that of petty trade and industry, and from thai 
to capitalism. In the history of the capitalist social system the sig 
nificant relationship is that between capitalistic enterprise, indi 
viduahst thought, and the romantic strain in literature. The presem 
period, which is considered by Marxians to be a transition period 
representing the disintegration of capitalism, is being widely ana 
lyzed from this general point of view. 

The processes by which literature has responded to the opera- 
tive social forces are the ordinary processes associated with the lift- 
of institutions. Innovations and tradition, insurgency and the ves( 
mg of interests, cultural borrowing and native growth, the carry 

over of intellectual patterns, the compulsive power of myth these 

processes, found throughout the cultural fabric, have also left theii 
mark on literature, adding their purposes and rationale to its own. 
But literature is also an active instrument: through its evocative- 
power it molds behavior, carries over the propaganda, conscious or 
unconscious, of its intellectual setting, plays its part in building 
and breaking social movements, and creates beauty values to invest 
an old order or sanction a new. 
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The Supreme Court and American 

Capitalism 


1 

T he American state has developed two of its institutions to a 
degree never before attained — the capitalist form of business 
enterprise and the judicial power. At first sight the combina- 
lion seems paradoxical, joining in a single pattern an exploitative 
lype of economic behavior with the objectivity of the judicial proc- 
ess. But those who have studied the building of the American state 
know that the paradox lies only on the surface. It is no historical 
incident but a matter of cultural logic that a Field should grow 
where a Morgan does; and a Brandeis is none the less organic a 
product of capitalist society than is a Debs. If the contrast between 
1 Ik* first pair and the second is precipitous, it is none the less con- 
trast and not contradiction. Between our business enterprise and 
mil' judicial power there is the unity of an aggressive and cohesive 
1 ultural pattern. Th^ seem of the same fiber; have, both of them, 
(lie same toughness, richness, extravagant growth; hold out at once 
portent and promise. 

Capitalist business enterprise, while it has reached its most con- 
summate form in the United States, is generic to the whole West- , 
n il world. But the judicial power — or more exactly, judicial su 
premacy — is a uniquely American institution : 1 it could arise only 
111a federal state which attempts, as we do, to drive a wedge of con- 
Miiutional uniformity through heterogeneous sectional and eco- 
nomic groupings. The core of judicial supremacy is of course the 

' I here have perhaps been states in t he past more completely under the judicial 
•may Ilian America. Bill that the rule of judges through their veto power over legis- 
lation is 1 he uuiipie American contribution to the science of government has become 
it titiisiii ol polity. 1 1 thought. 
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power of judicial review of legislative acts and administrative dc 
cisions . 2 And the exercise of that power by the United States Su 
preme Court has made it not only “the world’s most powerful 
court” 3 but the focal point of our bitterest political and constitu 
tional polemics. 

At the heart of these polemics is the recognition that the real 
meaning of the Court is to be found in the political rather than 
the legal realm, and that its concern is more significantly with powei 
politics than with judicial technology. The Court itself of course, 
in its official theory of its own function, disclaims any relation to 
the province of government or the formation of public policy; ii 
pictures itself as going about quietly applying permanent canons 
of interpretation to the settlement of individual disputes. If there 
is any truth in this position the Court’s quietness must be regarded 
as that of the quiet spot in the center of a tornado. However serene 
it may be or may pretend to be in itself, the Court is the focal point 
of a set of dynamic forces which play havoc with the landmarks ol 
the American state and determine the power configuration of the 
day. Whatever may be true of the function of private law as re 
stricting itself to the settlement of disputes and the channeling ol 
conduct in society, public law in a constitutional state operates to 
shift or stabilize the balance of social power. 

There has been a tendency in some quarters to regard the powei 
function of the Court as the result of an imperialistic expansion 
by which the justices have pushed their way to a “place in the 
sun.” We still think in the shadow of Montesquieu and view Un- 
political process as an equation in governmental powers. Tin 
growth of the Court’s power has, by this conception, taken place 
at the expense of the legislative and executive departments, and 
the American state has become the slave of a judicial oligarchy 


2 The literature on judicial review is extensive and polemical. E. S. Corwin, Tin- 

Doctrine of Judicial Review (1914), is still unsurpassed lor the history of the docii inl- 

and his article on “Judicial Review” (1932), 8 Encyclopaedia of l fie Social Sciences p > ( . 

is at once sane and penetrating. Boudin, Government by Judiciary (1932), in the toms 
of a vigorous attack on the institution, presents a valuable although overaccenied 

examination of the sequence of Supren?? Court decisions from the viewpoint ol tin 

development of the judicial power. 

8 The phrase is that of Felix Frankfurter, “Mr. Justice Brandcis and the Consittii 
tion,” in Frankfurter, ed., Mr. Justice Brandeis (1932), at 125; but the appraisal repir 
sen ted is a general one. 
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The literature in which this enslavement is traced and expounded 
is voluminous, polemical, and, even when very able, somewhat dull. 
It is dull with the dullness of a thin and mechanical leitmotiv the 
theory of usurpation, of the deliberate annexation by the Court of 
powers never intended for it. This theory is part of the general 
philosophy of political equilibrium which, originating with the 
eighteenth-century philosophes, was reinforced by nineteenth- 
century physics. It holds that the safety of the individual can be 
assured only by maintaining a balance between the departments 
of the state. Whatever may have been the validity of such a phi- 
losophy in a pre-industrial age, it has become archaic in a period 
when government is itself dwarfed by the new economic forces. It 
is as if generals in a besieged city should quarrel over precedence 
while the enemy was thundering at the gates. 

There was, let it be admitted, a period in which the problem of 
judicial usurpation was a lively issue. Readers of Beveiidges vol- 
umes on Marshall 4 are struck by the bitter political tone of the 
early years of the Court, beginning even with its decision in Chis- 
holm v. Georgia . 5 * * 8 Charge and countercharge, invective and recrim- 
ination were staple, and in the din of party conflict it was no 
wonder that the still small voice of judicial objectivity was often 
completely drowned. In such an atmosphere usurpation had mean- 
ing and utility. The polity was in its formative stage, and there was 
little about the constitutional structure that was irrevocably settled. 
The Revolution had hewn out a new world but, as we who have 
been contemporaries of another Revolution can well understand, 
the task of giving flhat world content and precision of outline still 
remained. In the jockeying for political position and the general 
scramble for advantage, every argument counted, and much of the 
political theory of the day can be best understood in terms of this 
orientation toward the distribution of power. But what counted 
even more than theory was the fait accompli. Every new govern- 
mental step was decisive for later power configurations, and might 

< The Life of John Marshall (191&-20). This was ol course clue to some extent to 
1 lie general bitterness of party polemics in a period of political realities. See also 
Warren The Supreme Court in United States History (1922), for a vivid depiction 
ol Similar effect. Both Beveridge and Warren drew copiously upon newspaper ma- 
(nial. 

ft s Dali. 419 (U. S. 1793). 
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some day be used as precedent. And the battles of the giants, Mar- 
shall’s battles with Jefferson and Jackson, were the battles of men 
who knew how to use the fait accompli. 

The Court has then from the very beginning been part of the 
power structure of the state, acting as an interested arbiter of dis 
putes between the branches of the government and between the 
states and the federal government, and with an increasingly magis 
tral air distributing the governmental powers. But to a great extent 
the significant social struggles of the first half-century of the new 
state were waged outside the Court. Each period has its character- 
istic clashes of interests and its characteristic battlegrounds where 
those clashes occur. In the pre-industrial period the party forma 
tions measured with a rough adequacy the vital sectional, economic, 
and class differences in the country. The party battles of the period 
had some meaning, and accumulated stresses could find release 
through changes of party power. The function of the Supreme 
Court in this scheme lay rather in settling the lines of the polity 
than in resolving disputes that could not be resolved outside. Bill 
when party formations grew increasingly blurred and issues such 
as slavery and industrialism arose to cut across party lines, an at 
tempt was made, notably in the Dred Scott case, to draw the Su 
preme Court into the struggle over social policy. The attempt was 
of course disastrous, for the slavery issue reached too deep to the 
economic and emotional foundations of the life of the day to be 
resolved by a counting of heads of more or less partisan judges. 
It is significant that the most direct effect of the Dred Scott decision 
was the sudden growth to power of a new political party, which 
should settle the basic question of public policy in the approved 
manner at the polls. The subsequent resort to war revealed that 
there might be some issues so basic that they could not be settled 
at all within the constitutional framework. 

The coming of industrialism cut clear across the orientation and 
function of the Court as it cut across every other phase of American 
life. The doctrine of judicial review, whatever may have been i is 
precedents and whatever the*'legalisms of its growth, had become 
by the middle of the century an integral part of the American 
political system. But it was not the dominant political institution, 
nor had it acquired the compelling incidence upon public polit y 
that it has today. Before that could happen there had to be su< h .1 
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shift in the nature of the state that the characteristic clashes of 
interest would be taken out of the sphere of democratic control. In 
short, only through the building of an extra-democratic structure 
of reality upon the framework of a democratic theory could the 
judicial power be given a real vitality or the Supreme Court attain 
its present towering command over the decision of public policy. 

That transformation was effected by the maturing ol capitalism 
with its strange combination of individualism as a pattern of belie! 
and the corporation as a pattern of control. Business enterprise 
furnished the setting within which the Court was to operate, and 
in this setting the ramifications of the problems that came up for 
solution effected a complete change in the meaning and function 
of the judicial power. That power had always, when exercised, had 
far-reaching effects upon the process of our national life; even when 
in abeyance it had been a force to be reckoned with. The Court 
by expounding and applying the written Constitution had always 
itself been one of the elements that determined the shape anc 
direction of the real constitution— the operative controls of our 
society. But the real constitution became under capitalism merely 
the modus operandi of business enterprise. Between it on the one 
hand, and on the other the ideals of the American experiment and 
the phrases in which the eighteenth century had clothed those 
ideals, there was an ever-lengthening gulf: it became the function 
of the Supreme Court to bridge that gulf. Capitalist enterprise in 
America generated, as capitalism has everywhere generated, forces 
in government and in the underlying classes hostile to capitalistic 
expansion and bent upon curbing it: it became the function of the 
Court to check th&e forces and to lay down the lines of economic 
orthodoxy. For the effective performance of its purposes capita ist 
enterprise requires legal certainty amidst the flux of modern li e, 
legal uniformity amidst the heterogeneous conditions and opinions 
of a vast sprawling country, the legal vesting of interests amidst the 
swift changes of a technological society: to furnish it with these 


adjustments to new conditions. 
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was the huge task which the Supreme Court had successfully to 
perform. The Court had of course other functions, and may be re- 
garded from other angles. But if we seek a single and consistent 
body of principles which will furnish the rationale of the judicial 
power in the past half-century, we must find in it the dynamics of 
American business enterprise. 


2 

The steady growth in the judicial power and the increasing evi- 
dences of its economic affiliations have made the Court one of the 
great American ogres, part of the demonology of liberal and radical 
thought . 7 It has served, in fact, as something of a testing-ground 
for political attitudes of every complexion. The Marxist, making 
the whole of politics merely an addendum to capitalism, sees the 
Court as the tool and capitalism as the primary force. The con- 
temporary Jeffersonian, fearful of all centralizing power and zealous 
for the liberties of the common man, fears Wall Street and the 
Supreme Court alternately, uncertain as to which is the shadow 
and which the substance. His cousin the liberal, if he is of a con 
structive turn, counts on using the machinery of the Court to con 
trol in a statesmanlike fashion a developing capitalism which it is 
futile to turn back; or, if he has lost faith in the efficacy of tinker 
ing with governmental machinery and has become an ethical libera I , 
he refuses to regard either Big Business or the Supreme Court in 
itself important, but looks to the quality of the American expet i 
ence that flows through them both. The technological liberal, who 
thinks in blueprints and plans for state planning, regards the Court 
as the great technical obstruction that his plans must meet, and 
racks his brain for ingenious ways of avoiding the encounter. 

The contemporary indictment of the Court, which furnishes the 
point of departure for all these shades of opinion, is in the large 
well known. It holds that the Court’s decisions can be better ex 
plained by economic bias than by judicial objectivity, and that its 
trend has been to bolster the status quo. This indictment is itsell 


7 In America the liberals have been extremely critical of (lie power of ju<li<i.il 
review. In republican Germany, however, on (he question of introducing it. tin 
liberals supported it while the conservative parties opposed it. See C. J. Ih iedi i< h, 
1 lie Issue ol Judicial Review in Germany” (191*8), 43 Political Science Onurtnly iHM 
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of course far from objective. It is the expression of an attitude. 
And that attitude can be best studied in relation to its genesis in 
the Progressive movement, which ran its brief course between the 
turn of the twentieth century and the American entrance into the 
war. To that movement may be traced the current “economic in- 
terpretation” of the Court, which links its decisions with the growth 
of capitalism. The Marxists might of course claim this approach 
as deriving from their own “materialist” conception, diluted or vul- 
garized in the course of its transmission to our shores. But whatever 
the degree of logical identity with Marxist materialism, in its actual 
historical growth the economic interpretation of the Supreme Court 
is a native product. It was out of the characteristic social conflicts 
of the Progressive period that the economic approach to the Court 
emerged, and from the intellectual dilemmas of the period that it 
received its formulation. In fact, if one still detects in the attitude 
of liberal critics of the Court an equivocal and confused note, it 
may be found not wholly alien to the irresoluteness, the divided 
sense of hostility and acceptance that lay at the heart of the Progres- 
sive movement. % 

The Progressive period was one of great ferment in thought and 
gallantry in action . 8 A peculiar emotional intensity surrounded the 
public life. From the western plains the storm of agrarian Populism 
had already broken, in the form of state Granger legislation, an 
Interstate Commerce Act, and all manner of heterodox currency 
proposals. The trust-busting offensive, which had opened with the 
Sherman Act, and had startled Wall Street in Roosevelt’s drive 
against the Northern Securities combine, was moving on to the 
scrutiny of the Money Trust in the Pujo investigation. In the cities 
the muckrakers were canvassing the tie-up between political cor- 
ruption and the “Interests,” and more solidly the labor movement 
was closing up its phalanxes and pressing for social legislation. In- 
tellectually there was a prevailing malaise. The confidence in the 
national destiny was slipping, as was the faith in the adequacy of 
(lie democratic structure. Not since the days of Emerson and John 
Brown had Americans been forced thus to search their hearts and 

H John Chamberlain, larcwell to Reform (1932), gives a brilliant survey of “the 
lise, life, and decay of the Progressive mind.” 3 Farrington, Main Currents in Ameri- 
can Thought (1930). left incomplete by the author’s death, throws out a few suggestive 
leads, especially in the Introduction and (he last chapter. Hacker and Kendrick, The 
United Stales Since iS (> 5 (1932), gives an excellent account of the period. 
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inquire into the direction of the national drift. The answer of the 
activists was the liberal revolt in politics against the increasing 
entrenchment of the illiberal forces. To that revolt the political 
thinkers made a definite contribution. 9 Probing the principles un 
derlying the American venture, they dug beneath the political 
ideals to their economic basis. They emerged with the discovery 
that the tie-up with the economic “Interests” applied not only to 
current politics but to the very fabric of the state; that the august 
Supreme Court and the still more august Constitution 10 * which ii 
expounded and guarded were not, as had been supposed, detached 
and self-contained; and that between them and the realities of the 
marketplace there was an unlovely traffic. 

This discovery was made not, as the muckrakers and the Populists 
had discovered Corruption and the Interests, through a journalistic 
foray into contemporary reality, but through a vast historical re 
search. The revaluation of American democracy was pushed back 
to the Founding Fathers themselves, and with explosive results." 
To be sure, the dynamite was already at hand, in the temper and 
intellectual equipment of the period. The “vague terror” which 
“went over the earth” when “the word socialism began to be 
heard” 12 at about this time had to some extent been felt as fai 
away from German Marxism as were the American centers of aca 
demic thought, and the class struggle as well as the material isi 
interpretation of history was not unheard of. Veblen in 1904 had 
shown in a chapter 13 of his Theory of Business Enterprise that the 
business influence extended to American law through a carry-ovei 


9 For an interesting analysis of this contribution and the intellectual situation whit Ii 
evoked it, see Parrington, The Beginnings of Critical Realism in America (1930), 
introductory chapter, xxiii-xxix, and “A Chapter on American Liberalism," at 401 
413. Much of the same ground is covered in Farrington’s introduction to J. Allen 
Smith, The Growth and Decadence of Constitutional Government (1930). “Considered 
historically,” he says of the Progressive thinkers, “their main contribution was (In- 
discovery of the undemocratic nature of the Federal Constitution.” 

For an account of the hold of Constitution-worship on the American mind, 
see Hamilton, “Constitutionalism” (ig£i), 4 Encyclopaedia of the Social Sciences yr,r, 

nit should be noted that some of the Fathers themselves were attracted by (In 
idea of economic determination. This is especially true of Madison, whose realistic 
awareness of the relation between economic interest and political action was stiikinn 
See Beard, Economic Basis of Politics (1922). In fact it may be said that the coniad 
with Madison’s thought became an element which has strengthened the hold ol 
economic determinism in American thought. 

12 Holmes, Collected Legal Papers (1920), at 295. 

18 Chapter VIII, “Business Principles in Law and Politics.” 
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of the eighteenth-century natural-rights philosophy in the interests 
of Big Business. Even Turner’s theory of a moving frontier, ex- 
pounded as early as 1893/ 14 had suggested how important might be 
the economic base of political attitudes. But these stray leads ot 
scholarship counted for less than did the felt realities of the day. 
The air was filled with the clash of group and class economic in- 
terests: what easier than to project this clash back to the founding 
of the Republic? 

This was exactly what J. Allen Smith dito 1907 in his The 
Spirit of American Government . 15 It was not a great book, as Veb- 
len’s books are great or Turner’s essay. There was no titanic out- 
pouring of social analysis in it, no brilliant and clean-cut theory. 
But it was a courageous book and a dogged one. It hung onto its 
thesis that the American state had been shaped in its growth by 
conflicts of interest that were at bottom economic. Smith was fol- 
lowed and buttressed by Charles Beard. In his Economic Inter- 
pretation of the Constitution (1913) — a title which in itself bore 
witness that a new Higher Criticism had been born— Beard’s search 
of Treasury records, convention debates, and contemporaiy joui- 
nals turned up formidable evidence to the effect that the Constitu- 
tion was an “economic document” and had been railroaded through 
by the property interests of the time that stood to gain by it. 10 The 
reverberations of these books were considerable, 17 but whatever the 
anathema or discipleship that they stirred up, the venture in his- 
torical research had done its work. Through the attack on the Con- 
stitution a flank attack had been delivered on the Supreme Court. 

But the analysis was now extended further, by a host of scholais 


14 “The Significance of^he Frontier in American History, reprinted m Turner. 
frontier in American History (1921). Chamberlain, op. cit. supra, note 8, has a 
interesting analysis of the relation of Turner’s thesis to the Progressive movement. , 
tr, For estimates of the place of this book in the thought of its day, see Pariington 
Introduction to Smith, op. cit. supra, note 9; and Walton Hamilton s review of 

40 Yale Law Journal 152. mo „ tl 

!o Beard analyzed the “personalty interests” as “money, public Mcunfccs, ma - 
Indues, and trade and Shipping-Economic Interpretation of the Consttiutwn 
on,.,) at 324. See also chapter V, “The Economic Interests of the Members of the 
Convention.’’ His last chapter contains a clear and forceful statement ot his these , 
which have the uncompromising ring of Luther’s and were doubtless intended to be 
nailed up on all the academic doors of the day. See for a similar analysis of the first 
decade of the new state, Heard, Economic Origins of Jeffersonian Democracy (1915), 
especially chapter VI, •‘Security-Holding and Politics.” 

,7 I, is perhaps not without significance that this period represented the tmptession- 
ahle intellectual years of the present generation ol American constitutional scholais. 
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and publicists. 18 It was not enough to show that the Constitution 
which the Court expounded had not the stainless objectivily 
which was claimed for it; the charge was now made that whatevci 
the origins of the Constitution, the Court was not really expound 
ing it but that the justices were reading their own class interests 
into it. Granted the validity of the historical thesis of Smith and 
Beard, this was indeed a logical consequence, for it was not to be 
supposed that a process operative in the creation of the Constitu 
tion should cease to be operative in its interpretation. Bentley’s 
Process of Government (1908), which made an impression on tin- 
scholars of the day, had shown government not as a formal strut 
ture but as a dynamic process twisted and turned in various dim 
tions under the pressure of group interests. This theory of pi c s 
sures Bentley had applied to the judicial process as well, and 11 
fitted in with the prevailing pluralist attack on nineteenth-century 
Austinianism and the new emphasis given to the reality of eco 
nomic groupings. 19 The result was a general assumption amon^ 
the students of the Court that the decisions of the justices could be 
explained by their economic interests and sympathies — an assump 
tion which rarely went as far as Gustavus Myers did in his 1111 
compromising History of the Supreme Court (1912), but was often 
present as a preconception even where it was not avowed. Most <>l 
the discussion in the years immediately preceding the war was con 
centrated on judicial review. Its incidence and its historical validity 
were hotly debated, and the issue was even projected into tin 
political campaigns in the form of proposals to strip the Court nl 
its power, or at least determine the conditions under which tin 
power could be exercised. 

We can see now that this entire Progressive critique of the con 
nection of the Court with capitalism was itself a phase of capitalist 
development. It came at the crucial turn in the history of Amen 
can business when it began to be clear that the system of controls 
set up by a democratic pre-iiK^pstrial society was futile under 1 In- 
is Much of the literature about the judicial power appeared in the decade alin 
publication of Smith’s book, and the writers (Beard, Goodnow, Corwin, Mti .niiglilin. 
Hadley, Farrand, Boudin, Davis, Haines, Weyl, Warren, and others) used as du n 
point of departure, on one side or the other, the thesis of economic interest. 

19 The fusion of these two strains — pluralism and the emphasis on economic lealit u 
— in the political thought at the beginning of the war is i 1 1 list rated in Charles lh aid 
survey of tendencies, “Political Science in the Crucible” (1917). 13 New Ucjnthlh 
Nov. 17, part II, 3. 
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new conditions of life, and it marked the awakening of the middle 
< lass to that fact. Little Business felt itself being crowded out by 
Big Business, and for a brief moment the farmers, the traders, the 
unions, and the small bourgeoisie huddled together to check its 
further career. But as Walton Hamilton has put it, “their best 
wisdom was the product of a social experience that was passing.” 20 
Their anti-trust legislation, armed to cope with a situation pro- 
duced by an exhausted individualism, continued to use the tech- 
nique of that same individualism. When even that technique was 
burked by the decisions of the Court, and when more positive at- 
tempts at social legislation and government control met with a 
similar fate, 21 the relation between the Court and Big Business took 
on an unmistakable clarity for the thinkers who expressed the 
world of Little Business. 

Perhaps too great a clarity. The intellectual phase of the Pro- 
gressive movement suffered from the Populist tendency of the 
period toward the personal identification of villainy. Myers, fresh 
from his investigations of the direct personal corruption of the 
' I’ammany braves, and of the unscrupulous careers of some of the 
builders of great American fortunes, 22 carried over the same me- 
chanical approach to the very different sphere of the judicial 
process, 23 and tried to show how a reactionary majority opinion 
might rest on the stock-holdings of the justice who had written it, 
or on his previous associations as a corporation lawyer. Beard too, 
on his mettle perhaps against academic hostility, tried to prove 
more than he had to; and while his investigations into the direct 
“personalty interests” of the framers of the Constitution are a 
lour de force of historical research, the very concreteness of his 
approach did much to jlSve the way for a too mechanical economic 
interpretation of the Court. The search has been throughout for 
light on direct pressures and the personal motives of the judges. 


so "The Control of Big Business” (1932), 134 Nation 591, 592. 

21 The stripping of the Sherman Act of much of its significance, the crippling of 
(he Federal Trade Commission, and the attempts to qualify the powers of the Inter- 
hiaie Commerce Commission are important chapters in American administrative his- 
l,ny. See Sharfman, The Inin stale Commerce Commission (1931); Henderson, The 
Federal Trade Commission (1924): Myron Watkins, “The Federal Trade Commission” 
(1932). 32 Columbia I .aw Review 272*. Kec/er and May, The Public Control of Busi- 
ness (11130); The Federal Anti-Trust l aws, a Symposium (1932). 

■ ' History of Tammany llall (1901); History of the Great American Fortunes (1910). 
mi History of the Supreme Court of tile United States (1912). 
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Even those who are averse to the economic interpretation tend to 
resolve the whole problem of the judicial process into a matte* i 
of personal judicial whim. How unfruitful both these approaches 
are — the mechanical economic interpretation and the atomistic 
personal interpretation — I hope to show in the last section of this 
paper. But before that it will be necessary to inquire to what ex 
tent a developing American capitalism did represent an impingin ’, 
force upon the Court, and how the Court — as a whole and througl i 
its various ideological groups — reacted to that impact. 


3 

In itself capitalism is merely the name we give to a system of free 
individualist enterprise which allows and fortifies the accumulation 
of wealth . 24 It is thus in essence a scheme of economic organization 
going back to the beginning of modern times and resting upon lega I 
institutions, the most important of which are private property and 
contract. Within these limits capitalism has more recently develops I 
on the one hand a set of technological methods and on the other ,t 
set of working rules 25 which we call respectively industrialism and 
business. Both these lines of growth have wrought vast changes in 
the character of capitalist society. Industrialism in production has 
brought the factory, the machine process, the large city, and the 
working class, and has given our world the characteristic outer stamp 
that it bears. Business enterprise has brought the corporation, tin 
credit structure, the investment banker, and the marketing media 
nism, and has given our world its inner living spirit . 26 In both realms 
the working rules have changed so rapidly and with such fateful 


24 In addition to Marx’s classic analysis of capitalism, see Hobson, The Evolution 
of Modern Capitalism (1926 ed.); and the writings of Thorstein Veblen, especially 
The Theory of Business Enterprise (1923), and Absentee Ownership (1923). The point 
of departure for Veblen’s work is the form that capitalism has taken in America. I li* 
emphasis of the present article is therefore rather on the Veblenian analysis than on 
the Marxist. 

25 I take the phrase “working rules” from the suggestive analysis in Common 1 .. 
Legal Foundations of Capitalism (1924). 

26 It is in this contrast between the matter-of-factness of industrialism and Un- 
sophisticated and devious business structure imposed upon it that Veblen finds tin 
central contradiction of capitalism. Sec his Theory of Business Enterprise (1923). 
The Instinct of Workmanship (1914), Absentee Ownership (1923). 
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consequence as to merit the designation of “revolution.” 27 But 
these revolutions, however drastic, have not shattered the outlines 
of the capitalist system. They have merely realized its inherent 
trends and possibilities. 

It is obvious that the large movements of modern law can be 
understood best in relation to this development of a capitalist so- 
ciety. The ways of life and the property attitudes of this society 
while it was still rural and bourgeois have written themselves into 
the Anglo-American common law. They have written themselves 
also into American constitutional law, as embodied first in the writ- 
ten document drawn up by a group of “men of substance acting as 
spokesmen for the more or less property-conscious American society 
of the late eighteenth century, and as interpreted by a property-con- 
scious Supreme Court. In all societies the historical function of law 
has been to elaborate, rationalize, and protect the dominant institu- 
tions and the accredited ways of life, and the function of public law 
has been to apply ultimately the coercion of the state toward main- 
taining the outlines of those dominant institutions . 28 American con- 
stitutional law, whatever may be its unique modes of operation and 
principles of growth, is not exempt from this function. 

But here as everywhere the large historical generalization conceals 
great dangers. To say that American constitutional law rationalizes 
and gives sanction to American capitalist society is of little value un- 
less the relation between the two is traced historically and with an 
eye to the evolving character of each. As with all words that have 
grown to be symbols and are moved about as counters in argument, 
capitalism has taken on for us a singleness of meaning that beclouds 
more issues than it illumfnes. Actually of course it is not only an ex- 
< ecdingly complex institution, reaching out into many domains of 


87 The revolution in technology has been called the Industrial Revolution; the 
more recent technological developments have been called by Meakin the Second In- 
dustrial Revolution”; Berle and Means, The Modern Corporation and Private Prop- 
erty (1932), speak aptly of the drastic changes in the scale and methods of business 
an the “corporate revolution.” 

m Maitland’s remark, that “our whole constitutional law seems at times to be but 
an appendix to the law of real property” (The Constitutional History of England 

at r/jH), was probably intended mainly to express his sense of the erratic logic 

!.| development in history. But it is significant also in showing how the line of de- 
velopmcnt in public law is the legal elaboration and protection of the dominant 
( iiMt it tit ions m this case property. 
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what men do and how they think, but it is also a rapidly shifting one 
Its tremendous importance for the Supreme Court flows from this 
fact of its change. For to a static capitalism, however baleful 01 
beneficent, the Court and the nation could eventually work out a 
harmonious adjustment, balancing somehow the demands of con 
stitutional rules with the interests of constituent groups. But a 
changing capitalism is continually undoing what is done even before 
it has been entirely done. Being a growing thing it creates conflicts 
of interest, problems of control, disorders in the “economic order” 
while the ink is scarce dry on the statute or decision which attempted 
to heal the ravages of some previous change. Its superior mobility 
over previous systems of economic organization, such as the feudal 
or slave systems, derives from the fact that it rests on a rapidly mov 
ing technological base and appeals to the free and even reckless flow 
of individual energy. We have as a consequence the characterist ic 
transitionalism of modern Western society and that instability ol 
institutional arrangements which gives it its vitality. And in the 
United States the pace of capitalist development has been extraordi 
narily rapid, abbreviating the earlier stages upon which the Euro 
pean societies lingered for centuries, and setting the pace for tin- 
entire world in the latest stages. 

The history of American capitalist development falls roughly into 
four periods. With due awareness of the danger of schematism, and 
with an eye especially to their impact upon the problem of legal 
control, the periods may be described as (1) pre-industrial capitalism. 
(2) industrial capitalism, (3) monopoly capitalism, and (4) finance 
capitalism. 29 Pre-industrial capitalism is a catch-all for the various 


Periodization in modern economic history has varied of course with the poim 
of view adopted (see, for example, works by the Hammonds, Clapham, Weber, (has. 

unningham). Since capitalism is a Marxist concept, periodization from the point 
of view of capitalist development has been attempted by the Marxist writers or thus, 
denying from them, and has been tied up intimately with the general development 
of Marxist theory. Werner Sombart’s division of capitalism into Fruhltapilalism in. 
Hochkapitalismus, and Split kapitalismus is well known. Marx’s own division n ,, 
between pre-industrial capitalism, indutrial capitalism, and monopoly capitalism 
John A. Hobson, The Evolution of Modern Capitalism (1894), follows similar lines 
Largely as a result of Hobson’s analysis of imperialism in his book of that name ami 
also as a result of Hilferding, Finanzhapital (19.0), and the logic of events at the' out 
break of the war the Marxists, especially Lenin, Imperialism, added another stain- 
which they called variously and by its respective aspects ' imperialistic capitalism' 
ant finance capitalism.” I11 American economic history there has been little attempt 

10 lay out a broad analysis of stages, other than that involved in 1 !,t 

industrialism. See lor representative classifications, laulknor, American 
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phases of development lying in European history between the com- 
mercial revolution and the early decades of the nineteenth century; 
in America, between colonization and the first railroad network in 
the eighteen forties. It was an economy still basically agricultural, 
with a growing superstructure of trade and small manufacture. In 
America as in Europe the juristic importance of this period lies in 
its having laid the foundations for the capitalist state, hewn out the 
institution of property, and fashioned the master ideas, such as in- 
dividualism and natural rights, which were to exercise so tenacious 
a hold upon the modern mind. 

What the pre-industrial period seems so neatly to have settled, in- 
dustrial capitalism proceeded to unsettle. In America we may block 
out the four decades from the eighteen forties to the eighties as mark- 
ing the rise of an industrial society. The machine process, large-scale 
industry, a far-flung system of transportation and communication, 
and an urban way of life represented the principal lines of develop- 
ment. The growth of monopoly and of a financial structure was not 
at all absent in this period, but it was accompaniment rather than 
main theme; its possibilities, scarcely dreamed of, awaited later 
phases of capitalism. The sectional distribution of industrial de- 
velopment was uneven: until the Civil War it was so completely 
identified with the northern states to the exclusion of the southern 
that an only mildly heterodox theory of the Civil War attributes it 
to this antinomy rather than to a struggle over human rights. 30 Large 
stretches of the West also have remained agrarian to this day. The 
main drift however toward the creation of an industrial state meant 
a vast displacement of pre-industrial institutions. The actual mean- 
ing and social incidence of property were radically shifted. The gap 
between the propertied a#ad the propertiless was widened and given 
significance, and the general lines of economic distribution and so- 
cial stratification were drawn with the emergence of a capitalist en- 
( 1 epreneur class, a middle-class trading and professional class, and a 
( lass of workers of varying degrees of skill. 

History (1924), and Kirkland, History of American Economic Life (1932). Commons, 
History of Labor (1926), divides American developments into the custom-order period, 
1 lie merchant -capitalist or job-capitalist period, the middleman period, and the cor- 
poral ion period: his point of view is that of the dependence of the laborer upon 
dulling entities with the extension of markets and of bargaining power over wider 
111 e, is. 

1,0 2 Charles and Mary Heard, The Rise of American Civilization (1927), chapter 
Will, " I he Serond American Revolution.” 
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Wheie the pre-industrial period had laid the property founda 
t| ons of capitalist society, the industrial period laid its class founda 
tions. But perhaps the outstanding achievement of the period was 
its fulfillment of the philosophy of individual initiative and com 
petition as the organizing principles of economic society. The idea 
of a triumphant capitalism— the strongest force in American history 
—received here its decisive impetus. Despite the intensifying of class 
lines, this capitalist myth — and “myth” is used here neutrally to 
mean any evocative idea that patterns men’s lives — stirred the ener- 
gies of rich and poor and created a united front in the interests oi 
capitalism. 31 There was as yet relatively little hostility manifested 
toward the propertied class by the propertiless: there could scarcely 
be hostility toward what every man hoped some day to attain. 32 The 
whole of American society was turned into an open state in which 
capitalist enterprise was given free movement and bidden Godspeed. 

The peiiod of monopoly capitalism, from the eighties to the* 
decade before the World War, offers to the historian a striking dual 
visage. It was marked by a rapid concentration of economic power, 
but also by a disenchantment with capitalism. 33 The period wit 
nessed not only the heightening of the movement for industrial con 
solidation, but also the building of a credit and banking structure, 
a technique of salesmanship and a set of business mores that all at 
tested to the continuing vitality of capitalism. 34 But the united front 
was gone. In its place was the “independent” entrepreneur con 
fronting the invincible aggression of the trusts. The competitive 
ideal, however neat had been the conception of it as the dominant 
control in the economic mechanism, had failed practically in 01 
gamzing economic life. The open state was found to be a dangerous 
program, and some of the legislatures now began to throw up bar 


31 The concept of the ‘myth” as used here derives from Sore!, Reflections on 
Violence (1912). Sorel applied it primarily to the myth of revolution, but he also 
showed how it can be used of other master-ideas in the history of civilization. 

33 See Hadley, Undercurrents in American Politics (1915), lecture II, “The* Con 
stitutional Position of the Property Own$.” The common man, says Hadley, *‘wa*» 
not ready to declare war against an industrial society that offered him so many in 
ducements to become one of its members.” 

33 For an analysis of this disenchantment, written just before the war by one of t In- 
Progressives, and couched in political rather than economic terms, see Walter Wnl, 
The New Democracy (1912), chapter I. 

3 4 For the classic statement of the outlines of the American business smicimr n 

the end ol this period, see Veblen, Absentee Ownership and business Enterprise tin 
Case of America (1923). ^ 
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ricades against its further extension. Agrarianism, Populism, trust- 
busting, muckraking, and progressivism grew to alarming strength. 
They represented, as we have seen, an inner cleavage in the forces 
that formerly had fought side by side in the advance of capitalism. 

The final period — that of finance capitalism, covering the last 
quarter-century — was marked by a shift of axis in the economic 
world from industrial organization to financial control. The growth 
of the giant corporation found its significance not so much in the 
matter of magnitude as in the separation that it effected between the 
ownership and the management of industrial enterprise, and the 
opportunity it gave for the subtleties of corporation finance. Invest- 
ment banking became the central activity of the higher reaches of 
economic behavior, and such investment houses as that of Morgan 
the symbol of economic power. The attempt to check the monopolis- 
tic trend came to seem increasingly hopeless, and attention was 
transferred to the dangers of financial concentration and banking 
control of industry. 35 The capitalist myth, so far from receding, re- 
ceived an accession of strength from two decades of mounting pros- 
perity, but its type-figure was now cast not in the image of the entre- 
preneur but in that of the speculator or the financial promoter. The 
bloc that had been formed in the previous period to stem the growth 
of the large corporation and the money power found that their task 
had become archaic, and that the principal concern of the com- 
munity lay in a fair distribution of profits and risks within the cor- 
porate and pecuniary structure. The failure of the old controls 
seemed established by the crisis of 1929, and the search for new con- 
trols began along the line of economic planning by the government 
or some form of autonomous rationalization within the business 
structure. * 

These successive shifts of focus in American economic reality have 
done much to determine the large sweep of American constitutional 
law. They have done so in a threefold way: by setting the character- 
istic problems that have appeared for decision before the Supreme 
Gourt, by creating the conflicts and the clashes of interests which 
have given those problems importance for the community, and by 
fashioning the ideologies which have to a large degree influenced the 
decisions. Put in another way the impact of American capitalistic 

llratulcis. Other People’s Money (1914), especially chapter IX, “The Failure of 
llaukci M anagetnent .'* 
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development on the Court has been at once to pose the problems 
and to condition the answers. 

The increasing push and thrust of economic problems upon the 
business of the Supreme Court has been noted by Professors Frank- 
furter and Landis . 36 Within this larger trend it is interesting to 
analyze by what dynamics of the economic process the varied range 
of problems is brought into the area of decision. The ordinary 
groupings around legal subject matter, or the groupings around 
clauses in the Constitution or around devices in the Court proce- 
dure, are not entirely revealing To know that a case is an injunction 
case, or that it came under a writ of certiorari, or that it appealed to 
the due process clause of the Fourteenth Amendment, conveys little 
of the context of emotion and belief that might give it meaning. The 
groupings might more realistically be built around those clashes of 
interests within the economic system or clashes of attitude about it 
out of which the cases proceed. 

These clashes of interest are as varied of course as the economic 
life that they mirror. They are at once evidences of maladjustment 
and challenges to control. Some are concerned with the organiza 
tional aspects of capitalism, others with the incidence of its func- 
tioning, still others with the distribution of its flow of income. Thus 
one may find clashes of interest between workers and employers 
over wages or hours or working conditions or plans for social in- 
surance; between groups of businessmen over trade practices (in the 
sphere of business mores) or the maintenance of competition (in the 
sphere of economic ideology); between consumers and public-utility 
groups over rates and services; between consumers and other busi- 
ness groups over prices and standards; between ownership and con 
trol groups within the corporate structure over the division of prof- 
its; between agricultural and industrial groups, Big Business and 
Little Business groups, groups being taxed and the government as 
taxer; between all sorts of groups who would stand to gain from a 
particular government policy, su^fi as a grant of direct relief or an 
issue of legal-tender paper, and those who would stand to lose; be 
tween the interests of autonomous business control and those ol 
state-enforced competitive enterprise; between the interests of in 


30 7 he Husincss of the Supreme Court (1927), chapter VIII. 
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dividual enterprise and those of collective control; between those 
who have a property interest in the status quo and those who have 
a humanistic interest in changing it. 

In short, capitalism pushes ultimately before the Court the clashes 
of interest that are attendant on the growth of any economic system, 
with the displacement in each successive phase of elements that had 
been useful in previous phases, with the antagonisms it generates 
among those who are bearing its burdens and the rivalry among 
those who are dividing its spoils, and with the inherent contradic- 
tions that it may possess. If it be added to this that modern capitalism 
is perhaps the least organic system of economic organization the 
world has seen — “often, though not always, a mere congeries of 
possessors and pursuers,” J. M. Keynes has called it 37 — and that the 
American social and political structure within which it operates is 
perhaps more sprawling and heterogeneous than that of any other 
major capitalist society, some notion may be had of the confusion 
of interests and purposes out of which it is the task of the Court to 
bring certainty and uniformity. 

The dimensions of the task must, however, be qualified in several 
respects. Not every case that comes before the Court involves grave 
conflicts of interest or broad issues of public policy; it is only the ex- 
ceptional cases that do. Moreover, the pressures and interests sum- 
marily analyzed above apply to the entire governmental process in 
a capitalist state, and not merely to the Court. In fact, the Court 
does not fight on the front lines but must be considered a reserve 
force. The brunt of the attack and the task of reconciling the con- 
flicts is met by the legislatures and the administrative agencies, which 
are more amenable to democratic control than is a small tribunal 
holding office for life. It is£>nly what survives the legislative barriers 
and also the jurisdictional exclusions of the Court, that comes finally 
to pose its issues. And even of this group not every case involving an 
important conflict of interests will exact from the Court that intense 
absorption with its social values and implications which creates the 
nexus binding the judicial process to the economic system. Many 
a case which, if it had come later or earlier in the country’s develop- 
ment, might have been decided differently or constituted a leading 


® 7 Quoted iii Tawncy, Religion and the Rise of Capitalism (1926), at 286. 


IDEAS AND SOCIETY 


444 

case fails at the time to call into play the entire concentration of the 
Court’s social philosophy . 88 For at any period neither the Court noi 
the country can focus its energies on more than a few dominant is 
sues. It is the area that includes these issues — let us call it the “area 
of vital conflict” — that determines the path of growth in the judicial 
process and fashions the outlines of constitutional law. 


4 

When we turn to the sequence of decision in the history of the 
Supreme Court, do we find in it any of the movement and stir that 
have marked the growth of American capitalism? To most the ques 
tion would seem to call for a definite answer in the negative. There 
is a tendency, whenever economics and the judicial process arc- 
brought into relation, to regard the first as the active and the second 
as the passive element, the first as marking the line of growth and 
the second as adjusting itself — or rather, failing to adjust itself — to 
that growth . 39 There is so much in legal history which seems to con 
firm this view that our great danger lies in being tempted to regard 
it as true. The sociologists have built a theory of the “legal lag” on 
the assumption of its validity , 40 and much of the “liberal” criticism 
of the Court’s decisions attributes to that tribunal a distressing med 
ley of imperviousness and ferocity toward economic reality. The con 
ception is often extended to include the backwardness and inerti;i 
of the whole of legal science. 

In reality this view embodies only a half-truth, and at present the 
more dangerous half. We may guess that it had its origin and per 


33 it has been noted that the Court in its present composition is likely to be liberal 
with regard to cases affecting personal liberties, but conservative with regard to the 
protection of property rights: see Shulman, “The Supreme Court’s Attitude toward 
Liberty of Contract and Freedom of Speech” (1931), 41 Yale Law Journal 262. An 
explanation for this might be sought in the fact that issues of personal liberty air 
not at present as squarely in the area of vital conflict as are property issues. In time 
of war or of war hysteria we should expect that inconsistency to be ironed out. 

39 For a clear statement of this theme, see Henderson, The Position of the Foreign 
Corporation in American Constitutional'^Law (1918), at 3-9, where he speaks c.l 
economic change as the “dynamic element” in constitutional development, and formal 
doctrine as the “state element.” 

40 The entire conception of the legal lag — which owes much to Dicey, Lectures on 
the Relation between Law and Public Opinion in England during the Nineteenth 
Century (1905), to Ogburn, Social Change (1923), and to American sociological jut is 
prudence — needs to be re-examined more thoroughly than the limits ol this papn 
will allow. 
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haps found its validity in the attempt to bolster the fighting reformist 
faith of the Progressive movement by building a somewhat ram- 
shackle sociology for legal thought. It dates from the period when a 
sociological jurisprudence had considerable intellectual appeal, and 
it seemed to receive confirmation whenever the Court definitely 
placed obstacles in the path of social legislation. But it tends to ob- 
scure the important fact that law is as much a growth as is economics. 
The principle of growth of a legal doctrine is undoubtedly not that 
of an economic technique. It is likely to be more tortuous and elu- 
sive, and to attain its results rather by indirection than by a steady 
processional sequence. But legal doctrines do have their life his- 
tories . 41 The very fictions they embody are, by the fact of being 
fictions, vehicles of change. Instead of positing an antithesis between 
a dynamic economic activity and a static law, it is truer to see the 
growth of each interwoven with the other and conditioning the 
other. Just as the meaning of American constitutional law emerges 
best from the dynamics of American capitalism, so the meaning of 
capitalism is most securely found in the developing legal institutions 
of property, liberty, and contract, and their aggrandizement through 
the doctrine of due process. 

The course of Supreme Court decision when viewed thus falls, 
like the course of capitalist development itself, into fairly well-de- 
fined periods. It will be well in blocking them out to abstain from 
ethical designations, such as “liberal,” “conservative,” and “reac- 
tionary,” which are confusing because of the continual shift of cri- 
teria as new forces and alignments come into play. 

The line of judicial growth in the first half-century of the Court 
lay in a pronounced nationalism as expressed in the subordination 
of the state legislatures and the protection of vested property 
rights . 42 Of these the limitatipn of state power was probably more in 
the forefront of Federalist consciousness than the protection of prop- 
erty, although the two motives were often fused. But it was more 
than an article of Federalist faith; it was already a constitutional 


41 For a general theory of the life history of legal doctrines, see Walton Hamilton’s 
article on the “Judicial Process” (1932)1 8 Encyclopaedia of the Social Sciences 45 °- 
Sec. also by the same author, “The Ancient Maxim Caveat Emptor” (1931), 40 Yale 
law Journal 1133; and “Affectation with Public Interest” (1930), 39 Yale Law 
Journal 1089. 

4a c. (;. Mimics, Revival of Natural Law Concepts (1930), chapter IV, is especially 
lull on the growth of judicial doctrine in this early period. 
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tradition holding over from the ideology and temper of the Con 
stitutional Convention. There was a prevailing distrust of anything 
that the states might do in a new society, a distrust which was part 
of that fear of the people that pursued Federalist thought through 
out. State legislatures were deemed dangerous because they had 
yielded basely to the pressures of the multitude, cutting debts, is 
suing paper money, canceling obligations. To prevent such irre 
sponsibility a line of cases, of which Fletcher v. Peck 43 and Dart 
mouth College Trustees v. Woodward 44 were the most notable, 
interpreted the obligations of contract” clause of the Constitution 
111 a way diat has made it of far-reaching economic importance. The 
Court evidenced thus at the very beginning a concern for property 
that was to glow in intensity, and incorporated it in a doctrine ol 
vested rights which Professor Corwin has noted as one of its firsi 
doctrinal creations. 45 

Of course, it is quite easy to read our own property conflicts into 
the phrases of the day, and make an identification where there is 
room only for a comparison. Private property was not on the defen 
sive in the America of Marshall as it was to be in the successive 
Americas of Field, Peckham, Pitney, and Sutherland. It was part of 
the rising society and connected with the future of the new state, 
and the judicial support of it was an expression of the prevailing 
ideology. It is noteworthy that on the issue of the desirability 0? 
social protection of property rights — as distinct from the issue ol 
whether the task was a fit one for the judiciary to perform, and the 
issue of states rights that was involved — there was little disagree 
ment between the Federalist and Democratic administrations before 
Jackson. Even the early “populist” outbreaks, such as Shays’s Rebel 
lion, were not organic revolts against the ominous features of an 
economic system as was the Populist movement a century later, I nil 
were part of the revolutionary unsettlement and the post-war ecu 
nomic impoverishment. And the Jacksonian revolution, with its ex 
tension of the suffrage and its frontier democracy, did not materially 
change the constitutional positiorfof property. On the frontier, as 


«6 Cranch 87 (U. S. 1810). 

44 4 \Vheat. 518 (U. S. 1819). 

45 E. S. Corwin, “The Basic Doctrine of American Conslitutional Law” (1011). 12 

Michigan Law Review 247, 275. Sec Tor a good general treatment of this period, with 
an eye to its economic development as well. C. G. Haines, oh. cit. supra note 1- 
especially chapter IV . 1 * * 
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President Hadley has pointed out, property rights had greater sanc- 
tion and more immediate protection than human rights. 46 One of 
the striking melanges of the period, incidentally, is to he found in 
the manner in which Federalist jurists conscripted the Jeffersonian 
ideology of natural law in the service of a doctrine of vested rights 
which restricted the powers of Jeffersonian state legislatures at the 
same time that it protected property dear to both parties. That Mar- 
shall’s motivation throughout was national unity in the interests of 
the smooth functioning of the increasing commercial activity of the 
country 47 is shown further in his decision in McCulloch v. Mary- 
land , 48 in which congressional control of monetary affairs was up- 
held, and the decisions interpreting the commerce clause, 49 es- 
pecially Gibbons v. Ogden 50 and Brown v. Maryland . 51 

The period of judicial nationalism had coincided roughly with 
the pre-industrial period and expressed its ways of thought and life 
tolerably well. The second period of the Court’s history, extending 
from the eighteen thirties to the Civil War, reflected to a degree the 
coming of industrial capitalism. It was in its juristic ideas a definitely 
transitional period, marked by no consistent drive except a disin- 
clination to place obstacles in the way of the forging of an industrial 
society. The relatively tolerant attitude of the Court toward state 
legislation in the first two decades of Jacksonian democracy (1830- 
1850) was followed in the next decade by a reaction against the reck- 


40 “The small protection given to the rights of man, as compared with that which 
was accorded to the rights of property, is a salient feature in the history of the early 
American state — and continues in its later history as well” — Hadley, op. cit. supra , 
note 32. He speaks in the same place of the “democratic concern for the interests 
of the property owner and the democratic unconcern for the interests of humanity.” 

47 Boudin, op. cit. supra , note 2, chapter XII, “John Marshall and the Rise of 
Nationalism,” speaks of Marshall as being one of the real leaders of the “Young 
America” movement, and therefore more closely identified with Madison and Clay 
than with the elder statesmen of the Federalist Party. Mr. Boudin also contends 
that there is an ideological break in Marshall’s career between his earlier and his 
later opinions, conditioned by this jjiew development. Although Mr. Boudin intends 
it to show that Marshall was important despite Marbury v. Madison , and that he 
was not the founder of the modern doctrine of judicial review, the chief importance 
of this lead for the present discussion lies in its fortifying the view that Marshall, 
like Clay, Webster, and the rest of the nationalist group, was interested in clearing 
the field for the extension of commerce and industry. 

* 4H 4 Wheat. 316 (IJ. S. 1819). 

Frankfurter and Freund, “Interstate Commerce” (1932), 8 Encyclopaedia of the 
Social Sciences 220. trace incisively the course of interpretation of the commerce 
clause in American constitutional law in relation to our economic development. 

22 U. S. 1 (1824). 

25 [ J. S. 4 19 (1827) 
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less land and currency activities of the western legislatures. The idea 
o implied constitutional limitations on the state power was used as 
a convenient doctrine; but though it followed logically from tin- 
sanction that natural law gave to vested rights, and although there 
was vigorous agitation for it by Story and Kent and later by Cooley 
t e Court in this period gave only a hesitating allegiance to it . 52 Us 
attitude was on the whole pragmatic. Industrialism, with its intro 
duction of a system of transportation and a marketing area that cm 
across state boundaries and shattered the validity of the state-nation 
concept as a dichotomy, was bringing problems that could not be 
solved by a single formula. In the interpretation of the commerce 
clause a series of decisions which, despite the prevalent confusion of 
purpose, had since Gibbon v. Ogden clung to a pragmatic insistence 
on defining state power in regulating interstate commerce by exam 
ining its consequences, was summed up in Cooley v. Board of War 
dens, which in effect opened the way for sustaining state regula 
non where that would facilitate the progress of industrialism. The 
s aveiy issue was the great jarring note of emotional absolutism li 
was an unavowed participant in many of the opinions, and by 
po arizing the emotions of the country it introduced into the dec i 
sions of the Court a more marked political bias. But the Dred Scon 
decision may itself be interpreted in terms of the “sweep of eco 
nomic forces,” - It marked a crucial recognition by a landowning 
capitalism that the industrial capitalism that was rising i n the 
northern states was more than a principle of economic organization 
but reached to the fabric of the state, and would have to be com 
bated with the weapons of constitutional law. 

The period of constitutional interpretation that extended from 
e end of the Civil War to the middle of the eighties presents as in 
teresting and challenging a sequence of decision as any in the Court s 
istory. Since it measures the transition from a competitive indus 
tnalism to a monopolistic capitalism, it contains the genesis of many 
of the problems of regulation that d^mnate the subsequent history 
ot the Court. Coming also immediately after the Civil War, it marks 


62 Haines, op. cit. supra, note 42, at chapter IV. 

53 53 U. S. 299 (1851). 

64 The phrase is ,rom Charles and Mary Beard, op. cit. supra note 20 C l, mir, v v\ 1 
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the convergence of a set of attitudes relating to business enterprise 
with a set of attitudes relating to Reconstruction — to the confusion 
of both. Thus in the early part of the period, while the Reconstruc- 
tion issue was still fresh, the economic influences which would 
otherwise have helped shape the course of judicial decision are 
qualified and confused; and in the latter part, when the economic 
ideologies reassert themselves, a constitutional amendment intended 
primarily as a guide for the problem of reconstruction is increasingly 
pressed into service to bolster a theory of economic statesmanship. 
Not only do the cases smell of powder but often of the powder of 
two different battles. 

The Fourteenth Amendment, which has laid its hand so heavily 
upon American constitutional law, seems to have come into being 
with less attendant innocence than had until recently been believed. 
Professor Kendrick’s edition of the journal of the committee 55 
which prepared the amendment indicates that the notion of using a 
Negro rights amendment to restrict state-legislative raids upon busi- 
ness interests was not wholly absent from the minds of the members. 
It did not receive definite expression before the Court, however, 
until Roscoe Conkling’s argument in the San Mateo case . 56 But even 
clearer was the intent on the part of the radical Republicans to use 
the amendment as an entering wedge to effect a complete constitu- 
tional subordination of the states to the nation, not so much in the 
interests of property as in the interests of northern control . 57 The 
first test of the amendment in the Slaughterhouse case 58 was there- 
fore not a clear-cut decision on the economic issue of regulation that 
was involved but was oriented toward the political issue, which was 
more directly in the area of vital conflict of the day. But the most 
important parts of the decision are the brief of ex-Justice Campbell 
and Justice Field’s dissenting opinion that was based on it. Camp- 
bell’s line of reasoning, by which the due process clause could be 
interpreted to support property rights against legislative restriction, 
was subsequently hammered away at the Court in a series of power- 


ftr > B. B. Kendrick, The Journal of the Joint Committee of Fifteen on Reconstruction, 
fyth Congress , 1S65-1S6J (1914). 

County of San Mateo v. Southern Pacific Ry. Co., 116 U. S. 138 (1885). For a dis- 
cussion of 1 1 1 is case, see Kendrick, op. cit. supra, note 55, at 28-36. 

07 Kendrick, id., at chapters VII, VIII. 

Slaughterhouse cases, i(i Wall, 36 (IJ. S. 1872). 
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ful dissenting opinions by Field 59 and his supporters until their 
triumph in Allgeyer v. Louisiana . 60 Whatever the orientation of the 
majority in the case, the Field orientation was economic. It is as if 
he had a prevision of the future needs of capitalist enterprise and 
how those needs would be supplied. The second and more crucial 
test of the Fourteenth Amendment, in Munn v. Illinois ? 1 was, be- 
cause of its setting in the Granger revolt 62 rather than the Recon- 
struction issue, fought on new ground. The impact of the mo 
nopolistic trends upon the farmers, whose position in a capitalist 
society is at best anachronistic, had led to the passage of regulatory 
state legislation. The reaction of the business community to the 
Waite opinion, with its attitude of judicial toleration of the state 
acts, and Justice Field’s dissent as the expression of that reaction, 
marked the beginning of a grande peur which seized the property 
interests and scarcely abated for several decades until they had ar- 
rived within the secure confines of Allgeyer v. Louisiana and Loch- 
ner v. New York.™ It was scarcely a coincidence that this epidemic 
of fear coincided with the publication of Cooley’s Constitutional 
Limitations . 64 But the most significant phase of the campaign for 
a new conception of due process lay in the steady insistence of the 
counsel for the corporations that the justices owed a duty to the 
society they lived in to conserve its most sacred institution even in 
the face of the strict constitutional logic of the situation . 65 This was 


59 Walter Nelles’s review of Swisher, Stephen J. Field (1930), in (1931), 40 Yale Law 
Journal 998, is a remarkable analysis of the relation between Field’s opinions and 
Lhe forces active in the developing society in which he lived. An adequate treatment 
of the relation between the Supreme Court and American capitalism must wait upon 
the publication of other such analytic studies of the other Supreme Court justices. 

69 165 U. S. 578 (1897). 

01 94 U. S. 113 (1876); also the Granger cases, 94 U. S. 155 (1876). 

6- Sec Solon J. Buck, The Granger Movement (1913), and The Agrarian Crusade 

(1920); also Hacker and Kendrick, op. cit. supra , note 8, part I. 

03 198 U. S. 45 (1905). 

04 Haines, op. cit. supra, note 42, at 122; see also William Seagle, “Thomas M. 
Cooley” (1931), 4 Encyclopaedia of the Social Sciences 356. 

68 A rather remarkable example is contained in (jjioate’s argument in Pollock v. 
Farmers’ Loan and Trust Co., 157 U. S. 429, 532, 534, 553 (1895): “I believe that 
there are rights of property here to be protected; that we have a right to come to 

(his Court and ask for this protection, and that this Court lias a right, without 

asking leave of the Attorney General or of any counsel, to hear our plea. The act 
of Congress we are impugning before you is communistic in its purposes and tend 
nicies, and is defended here upon principles as communistic, socialistic what shall 
I call them? — populistic as ever have been addressed to any political assembly in the 
world. . . . I have thought that one of 'the fundamental objects of all civilized govern 
incut was the preservation of 4^>e. 1 ighls of private property. I have thought that 11 
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the first important manifestation of the social animus of the new 
corporation lawyers and of the effects of their association with the 
ideology of business. 

This period in the Court’s history from the Civil War to the first 
victory of the Field cohorts in the mid-eighties was thus one of the 
fateful periods in our national life. It marked a parting of the ways 
between a policy of judicial tolerance and one of the further exten- 
sion of judicial review. The Court stood poised between the agrarian 
revolt, which had been stirred by the growth of monopoly capi- 
talism, and the business interests, whose new militancy concealed 
their uneasiness. We know of course which policy eventually pre- 
vailed and what a difference that has made in our national life. It is 
relatively easy from the vantage-ground of the present to say that 
a real choice never existed, and that the development of monopoly 
capitalism made the outcome for the Supreme Court an inevitable 
one. But inevitability is a summary word that solves too many dif- 
ficulties. Capitalist development certainly weighted the scales. It set 
the wider limits outside of which no choice was possible. But within 
those limits the country had a chance at a choice — and took it. 

The doctrine which came to the fore in the mid-eighties and 
dominated the Court for a quarter-century was on the economic 
side a militant expression of laissez-faire and on the legal side a no 
less militant extension of the economic scope of due process. It 
seems at first sight surprising that a period which was seeing the in- 
dividualistic ideal of competition give way to monopoly should call 
for a laissez-faire policy in its Court decisions. But laissez-faire is to 
be distinguished from individualism; the latter is a philosophy, the 
former a mandate . 86 Laissez-faire may conceivably proceed from a 
cherishing of individualist values, but since it would in such an 
event have to qualify its imperative claims for freedom from legisla- 

« 

was the very keystone of the arch upon which all civilized government rests. ... 
If it be true . . . that the passions of the people are aroused on this subject, if it 
be true that a mighty army of sixty million citizens is likely to be incensed by this 
decision, it is the more vital to the future welfare of this country that this Court 
again resolutely and courageously declare, as Marshall did, that it has the power to 
set aside an act of Congress violative of the Constitution, and that it will not hesitate 
in executing that power, no matter what the threatened consequences of popular or 
populistic wealth may be. 

no i-'oi- lhe connection between the program of laissez-faire in the American situ- 
ation. and the theory of natural rights of which it makes use. see Vcblcn. The Vested 
Interests and the Common Man (1920). 
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tive interference by a recognition of the individualist values which 
are injured by such freedom, its relations are likely to be solely em- 
pirical. The change from the individualism at the basis of the previ- 
ous period of judicial toleration to the laissez-faire of the new 
restrictive period measured the difference between the two intel 
lectual climates. There was of course a new alignment in the Court; 
the old minority had become a majority. But it was a new Court in 
a new society. It was not a sport, but an organic part of a period 
which has come down in the history of American life as thin in its 
cultural fiber and crass in its political morality. One may hazard 
that much of the responsibility is to be laid to the disillusioning 
effect of the competitive breakdown under the pressure of new and 
unscrupulous business mores. 

The period of judicial toleration had, we have noted, been a 
crucial period, hesitant and divided when confronted by bewilder- 
ing problems of a new industrialism. The period of judicial restric- 
tion was, when confronted by a dangerous revolt against the inci- 
dence of the new forms of capitalist enterprise , 67 decisive and 
militant. And it was in its own way remarkably creative. On every 
important front of public policy it transformed the existing doctrine 
with considerable ingenuity 68 — in the field of railroad regulation 


67 Not least among the causes for the militancy of the possessing classes, reflected 
in the militancy of the Court, was the influx of immigration and the growth of a 
labor movement which, while in the main a “business unionism” variety, was often 
engaged in violent clashes with employers. The fear of the immigrant worker, and 
the contempt for him, have been influential in American history not only in heighten 
ing the clash between capitalists and laborers, but in putting behind the former 
a united body of opinion representing middle-class respectability. The Court in its 
decisions in this period reflected the prevalent Catonian attitude toward the labor 
movement, which called for its extirpation. I Commons, op. cit. supra , note 29, at 9, 
points out, however, that the courts by blocking labor’s way toward reform probably 
made the trade-union movement even more aggressive. 

68 The sequence of steps by which the Fourteenth Amendment was pressed into 
use for the protection of business interests against legislative regulation seems to 
have been somewhat as follows: (1) The division that corporations are “persons” 
within the meaning of the amendment; (2) the decision that equal protection of 
the laws applies to foreign corporations as well as to individuals from outside states; 
(3) th e decision that the due process clause applies to legislative and administrative 
attempts to regulate rates and other matters connected with the conduct of business 
enterprise; (4) the decision that liberty of contract is a right of liberty (or of property) 
within the meaning of the amendment; (5) the decision that the police power and 
the public interest doctrine must be narrowly and urgently construed in determining 
exemption from (lie due process clause; ((>) (lie decision that the reasonableness of 
slate legislation is not a matter of presumption by the la« l that the legislation passed 
the gantlet of the legislative process, hut is open to examination by the Court. 
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( Santa Clara County v. Southern Pacific Ry.; 69 Chicago , Milwaukee 
and St. Paul v. Minnesota; 70 Smythe v. Ames 71 ), business control 
(Allgeyer v. Louisiana ), federal taxation ( Pollock v. Farmers Loan 
and Trust ), 12 regulation of hours (Lochner v. New York), social 
legislation (. Employers 9 Liability cases ), 73 and anti-trust cases 
( United States v. E. C. Knight Company): 74 It was in this period that 
the powerful conceptions of contemporary constitutional law — due 
process , 75 police powers , 76 liberty of contract , 77 and the rule of rea- 
sonableness 78 — received their real impetus and elaboration. 

In the past quarter-century the trend of judicial decision has 
again become vacillating for lack of some decisive movement within 
capitalist enterprise itself to give it firmness and direction. The 
second decade of the century is generally considered to have been 
“liberal,” and Muller v. Oregon 79 was hailed as a significant turning- 
point; the third decade is regarded as a “reactionary” return to 
normalcy; during the past several years liberals with their ears to 
the ground have again detected pulsations of hope. A closer analysis, 
however, of these three phases of the period fails to reveal any strik- 
ing contrasts . 80 Nor do they show a unified line of growth. At the 
bottom of their failure to achieve direction lies the character of the 
finance-capitalist society in which they have been working. Its pace 
of change in the field of both corporate and human relations has 
been too rapid to leave the earlier legal rules untouched, but too 
insecure to furnish a means of transforming them. It has ceased to 


69 1 18 U. S. 394 (l886). 

70 134 U. S. 418 (1890). 

71 169 U. S. 466 (1898). 

72 157 U. S. 429 (1895). 

73 207 U. S. 463 (1908). 

74 156 U. S. 1 (1895). 

75 See Haines, op. cit. supra, note 42, at chapter VI; Hough, “Due Process of Law 
— Today” (1919), 32 Harvard Law Review 218. 

76 See Freund, Police Power, Public Policy and Constitutional Rights (1904). 

77 See Walton Hamilton, “Freedom of Contract” ( 1 93 1 ) , 6 Encyclopaedia of the 
Social Sciences 450; Roscoe Pound, “Liberty of Contract” (i9°9)> *8 Law Journal 
454; Shulman, op. cit. supra, note 38. 

78 See Haines, op. cit. supra, note 42, at chapter VII. 

79 208 U. S. 412 (1908). 0 

80 For such an analysis, see Boudin, op. cit. supra , note 2, at chapters XXXVIII, 
XXXIX. The basis of Boudin’s skepticism is partly the failure of the decisions to 
evidence any intention on the part of the Court to declare any self-denying ordinances 
with regard to the judicial power; partly that even in the “liberal” decisions the 
Court — as regards the larger trends of the rule of reasonableness, or any rule for 
future cases was timid and even reactionary. 
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be merely a monopoly capitalism, but it has not yet articulated .1 
technique to control its new creatures, the giant corporation and 
the expanding credit structure. It has outgrown its complete im 
perviousness to the plight of the underlying classes, but has not yci 
found a way of meeting either their demands or their requirements 
The old individualistic controls are clearly a thing of the past; to 
cling to them would involve drastic results for the entire economic 
structure. But pending discovery of controls that will replace them 
the Court has waited for a crystallization of capitalist attitudes ." 1 
The tentativeness of this period has of course furnished the able and 
decisive minority group with a golden opportunity to influence the 
trend of decision. But a minority can work only interstitial ly, within 
the limits set by the dominant institutions, and never against tin 
grain of current economic development. Whether capitalist entei 
prise can crystallize its new purposes and perfect its techniques sul 
ficiently to give the Court again a clear faith and an articulated 
ideology remains to be seen. 


5 

The nexus between the course of Supreme Court decision and 
the realities of American capitalism 82 poses some crucial problems 
as to the nature of the judicial process. It is upon this broader ques 
tion that all our current theoretical interests in American constitu 
tional law converge, for it is here that one approaches the dynamics 
of growth in the law. Contemporary American thought on this ques 
tion is in the transitional stage attendant upon having shattered the 
old absolutes without having yet arrived at new formulations. It 


The critics of the Court have in one respect uniformly done it an injustice. 
They have not recognized sufficiently the tremendous task that devolves upon (In- 
Court— once it is agreed that legislation is to be scrutinized at all— to make the 
legislation harmonize with the fundamental purposes of a capitalist economy. Foi 
these purposes are not always clear, even ^industrialists and bankers. And in the 
confusion of counsel that characterizes present trends within business, the task o! 
the Supreme Court is all the more difficult. 

82 This brings us back to the problem of the legal lag touched on above. As a 
matter of fact, it might be said — if it were not so paradoxical— that there is less 
lag in the conservative decisions than in the liberal criticism of them— lag, that is, 
with regard to economic reality, and not with regard to enlightened opinion. It is 
often difficult for liberal minds to understand that the reality does not necessarily 
conform to their view of it. 
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has rejected the rhetoric and the traditional mumbo-jumboism with 
which the reverent generations had invested the fundamental law. 
It finds it no longer possible to regard the judicial utterances as 
Delphic , 83 and takes an almost irreverent delight in uncovering the 
bonds that link Supreme Court justices to other human beings. The 
myths have fallen away. But the absence of myths does not constitute 
theory; it is at best merely preparation for it. 

It will be well to distinguish two aspects of contemporary thought 
on the Supreme Court and its economic relations. One has to do 
with the function that the Court decisions perform, the other with 
the forces determining them. The prevailing view of the function 
of the Court is thoroughly realistic. It sees the Court as a definite 
participant in the formation of public policy, often on matters of 
far-reaching economic and social importance. Viewed thus, the 
Court through its power to veto legislation has also the power to 
channel economic activity. In that sense it has been often called a 
super-legislature, exercising powers tantamount to the legislative 
power, but more dangerously, since it is not subject to the same 
popular control. The main contention here is sound, although the 
particular formulation it is given is often overstressed. Whether we 
shall call the Court a super-legislature or a super-judiciary has in 
reality only a propagandist relevance. Except from the viewpoint of 
a separation-of-powers ideal or a shattering of intellectual myths it 
is of little import. But what is of great import is the fact that the 
Court has become, through its exercise of the judicial power in the 
intricate context of contemporary capitalist society, a crucial agency 
of social control. As such it is part of our fabric of statesmanship 
and should be judged in terms of its effect upon American life. 

The second aspect of the problem relates to an adequate the- 
ory of judicial decision. The contemporary trend is to regard 
each judge as acting upon his own economic beliefs and his 
own preferences as to social policy, and as rationalizing or de- 
li berately manipulating his legal views into conformity with 
his social views. This represents of course an extreme revulsion 
against the traditional view of the judge as objectively expounding 
a body of law that has some superior truth-sanction. It looks toward 

Hn For the “discovery theory” ol law. see Corwin, “The ‘Higher Law’ Background 
of American Constitutional Law” (1928), 42 Harvard Law Review 149, 153. 
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a complete and perhaps unfruitful atomism: tel juge, tel jugemenl. 
It would hold that the course of judicial decision is the sum of the 
personal choices of the judges, and that the policy of the Court is 
determined at any time by the chance concatenation of nine ai 
bitrary wills. Side by side with this there is another trend toward a 
sort of environmentalism or economic determinism. While holding 
to the atomistic view of the judicial process, it emphasizes in each 
judge not the volitional and whimsical elements but the non-voli 
tional and determined. It examines his early life, education, eco 
nomic affiliations, and property interests, and by a selective process 
with which every biographer is acquainted it shows the inevitable 
flow of what he is from what he has been. Both these approaches 
stress the compelling reality of the judge’s views of social policy as 
over against his adherence to legal rules in determining his decision ; 
in this respect they mark a change from the tendency a decade 01 
more ago to make the antithesis one between logic and experience, 
between a mechanical adherence to star# decisis and a realistic 
awareness of the changing needs of the day. 

Such a theory of the judicial process obviously contains much 
that is sound and fruitful along with elements that tend to be merely 
impressionistic. Its atomism derives probably from influences simi 
lar to those which led Justice Cardozo to focus his analysis of the 
nature of the judicial process on the individual judge and the in 
dividual decision. Cardozo’s discussion of the various intellectual 
procedures open to the judge comes dangerously close to a new 
Benthamism by which the isolated judge balances the compulsions 
of logic against the claims of philosophy and both against the pci 
suasions of sociology. By a similar Benthamism in the current atom 
istic view the judge is made a lightning calculator not of competing 
intellectual methods but of his own desires and devices. Both views 
are helpful through their insistence that whatever influences the 
judicial decision must pass through the mind of the judge. But they 
do not take sufficient account of the fact that his mind is itself largely 
a social product, and that he is a judge within an economic system 
and an ideological milieu. Their influence is operative even when 
he is not applying the “method of sociology,” or using law con 
sciously as an instrument for social ends. 

For the problem of the relation of capitalism to (he Supreme 
(loth l the construction ol a theory of jtidic ial decision is of crui ial 
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importance. If the historical analysis presented in the last two sec 
tions is valid, much in the development of American constitutional 
law is explainable in terms of a developing capitalism. Such an in 
fluence, to be effective, would have had to be operative somehow on 
the minds of the judges, through whom alone constitutional law 
grows. But how? In what form and through what agencies have the 
effects of economic development been transmitted to the minds of 
the judges? The easiest answer of course would lie in a theory of 
pressures. But while this might be valid for some of the lower reaches 
of the American judiciary, it has no meaning at all for these men, 
who are placed by their exalted and permanent positions beyond 
the reach of corruption, as they are placed also beyond that of 
democratic control. A theory of interests is likely to be more valid. 
The judge is a member of an economic class, of a social grouping, 
of a geographical section. He shares their interests and will, even if 
unconsciously, direct his policy-formingjunction to their advantage. 
But unless this theory is broadened to include general ideological 
influences as well as direct interests, it will suffer from the over- 
simplified and mechanical interpretation that has been applied to 
the framing of the Constitution. 

An adequate theory of the judicial process in the Supreme Court 
would have to take account of a number of factors. (1) The Court 
works first of all with a set of traditional and technical legal ele- 
ments. It must staty within the framework of a Constitution, confine 
itself to the facts and issues of actual cases brought before it, ob- 
serve and create for itself a body of procedure. It must maintain so 
much continuity with its own past decisions as to achieve the neces- 
sary minimum of legal certainty, and so much consistency with its 
own past reasoning as to make the body of constitutional law a some- 
what orderly intellectual system. In the process it creates concepts 
and develops doctrines, such as due process, liberty of contract, and 
police power, giving them thereby a directive force over its future 
decisions. There has been a tendency in recent thought to treat all 
these legal factors in the judicial process less as rules than as tech- 
niques— fairly flexible and accordingly subservient to the more 
deeply rooted purposes of the judges. (2) The Court works within 
a cultural and institutional framework which the justices share with 
their fellow-citizens. They live in and are sworn to preserve a society 
which is the end product of a historical growth but is also ( hanging 
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under their very fingers. This society is dominated by its capitalist 
system of economic organization and is therefore best viewed as a 
capitalist society. Its institutions and modes of thought are partly 
incorporated in the Constitution, partly in the body of constiiu 
tional law, but are mainly resident in the life of the society itsell 
(3) The Court works in a world of ideas which the justices shaie 
with their fellow-men. These ideological elements — conceptions <>1 
human nature, human motive, social possibility, and ethical values 
— may be “preconceptions” and therefore submerged in conscious 
ness, or they may be avowedly held and deliberately applied. Man) 
of them, such as the competitive ideal and the right of properly, 
proceed from the economic world; those that dfe not, such as human 
nature, individualism, and natural law, have nevertheless a definite 
bearing on economic problems; all of them are social products and 
are affected by changes in the social and economic structure, ( j) 
There are personal and intellectual differences between the judges 
— differences of background, philosophy, social convictions, and 
sympathies. 

Of these factors the second and third groups — the world of soc ial 
fact and the world of social idea — include and are conditioned by 
the nature of our economic life. The selection that any particu la 1 
judge makes of them will constitute what Thomas Reed Powell has 
called the “logic” of his decision; the selection that he makes of the 
first group of factors — the legal tradition and technology — will con 
stitute the “rhetoric” by which he supports and rationalizes his dc 
cision. 84 For an explanation of the main trend of constitutional 
decision we may therefore look to the institutional and ideological 
elements that exercise their compulsive force on the minds of the 
judges, and to the changes wrought in these elements principally by 
economic development. For an explanation of the groupings within 
the Court, we may look to the variations in outlook and belief as 
between the individual members. 

84 See T. R. Powell, “The Logic and Rhetoric of Constitutional Law” (1918), 15 
Journal of Philosophy , Psychology and Scientific Method 645. This essay was one oi 
the most important in shifting American juristic thought. The accepted theory ol 
the judicial process had been that the judge was like the priestess of Apollo at Delphi 
who, upon being presented with the problem that called for decision, stupefied hci 
self with vapors and listened to the dim voices that came to her; or, in other wonts, 
that the judge brought to bear ancient lights to illumine modern instances. Pro 
fessor Powell's emphasis was that the judge brought to bear his current outlook to 
manipulate the ancient rules. 
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This raises a question about the Court which is as important foi 
social action as for juristic theory. What technique < .111 he employed 
for shifting and controlling the trend of the Court’s decisions? What 
are the chances, for example, that the Court will reverse the seeulai 
trend of its decisions during the past half-century and adopt an at 
titude toward private property that will tolerate experiments in the 
direction of a controlled and articulated economy? The contempo- 
rary emphasis on the judge’s capacity to make his rhetoric march to 
the tune of his social beliefs has as corollary the view that the crucial 
concern, whether of liberals or conservatives, should be the selection 
of the right judges — a sort of eugenics program for the judicial proc- 
ess. It seems clear, however, that such a view is overoptimistic. It 
stops at the judge and does not push its analysis to what it is that 
determines his view of life. The judge’s convictions and social pref- 
erences run in terms of the current ideologies of his day; through 
those ideologies the operative economic forces and master trends of 
the period find their way into the Court’s decisions. In such a sense 
it has been said that a period deserves whatever Supreme Court it 
gets — because it has created the judges in its own ideological image. 
A period in which capitalist enterprise is on the aggressive and the 
individualistic ideal sweeps everything before it is not likely to read 
anything but an individualistic philosophy into its constitutional 
law. A period such as the present, in which the individualistic ideal 
has been undermined by worldwide economic collapse, is likely to 
be increasingly tolerant of departures from an absolute conception 
4 ) f liberty or property. 

This does not involve, however, a rigorous determinism, either 
economic or ideological. The judicial process is not, as a too me- 
chanical view might hold, powerless in the clutch of capitalist cir- 
cumstance. The current institutions and ways of thought of a period 
determine only the larger outlines which the constitutional law of 
the period is likely to take. Within that framework there is room 
for a fairly wide selection and variation of emphasis. The Supreme 
Court effects a nexus between our fundamental law and our funda- 
mental economic institutions. But by its very position as an agency 
of control it is powerful to change the contours of those institutions. 
Flic same constitutional fabric that contains the absolute individu- 
alism of Justice Sutherland gives scope also to the humanistic in- 
dividualism of | ust ice I lolmcs and ihe social constructivism of Jus 
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tice Brandeis. The judicial process in the Supreme Court is im 
exception to the order of things everywhere. Within the limits se t I >\ 
its nature and function it can be carried on with creativeness and 
purpose or it can become merely a form of submission to the cm 
rent drift. 

1933 



Minority Rule and 
the Constitutional Tradition 


1 

*4"gr aw,” Aaron Burr once remarked, “is that which is boldly as- 
serted and plausibly maintained.” 2 I prefer this insight, 
Jt — J crude as it may seem, to much of the wisdom of the whole 
array of schools of legal philosophy . 3 Burr must have had an un- 
canny prescience about the development of American constitutional 
law. Into the increasingly bold assertion of judicial supremacy — the 
history of the judicial power — I do not propose to enter here . 4 It 
has been explored a good deal recently and is a matter of record in 
the annals of the Supreme Court. That record is one of tortuous 
maneuverings and bold faits accomplis in the field of governmental 
practice. The men who have guided the destinies of the judicial 
power, from Alexander Hamilton and John Marshall to Chief Jus- 
tice Hughes in our own day, have been masters of the art of political 
manipulation and anything but novices in the technique of present- 
ing the enemy with the completed actuality of a decision. 

I am not one of those who regard the bold assertion of judicial 


1 First read at the meeting of the American Historical Association at Philadelphia, 
December 30, 1937. First published in the University of Pennsylvania Law Review 
for March 1938, and reprinted in Conyers Read, ed., The Constitution Reconsidered 
(» 93 8 )- 

- Quoted in Nelles and King, “Contempt by Publication in the United States” 
(1928), i»8 Columbia Law Review 401, 428. 

:i I say this, of course, while recognizing that Burr’s remark represents in itself 
a school of legal philosophy — something that would correspond to a cross between the 
American realists and the glorification of the survivor contained in some of the Ger- 
man jurists. But while we may formalize Burr’s remark thus, Burr himself did not. 

* This is dealt with in the chaplet above, “The Supreme Court and American 
( apitalism.” 
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supremacy as an act of usurpation . 5 It is a truism, of course, that 1 1 1< 
power of judicial supremacy over the whole governmental process 
is nowhere to be found expressly granted in the constitutional docu 
ment. It is a body of inferences, a system of “givens” and “there 
fores,” an intellectual construction. But it has by this time become 
accepted as a living institution, and I have too much respect Ini 
any part of an organic going concern to think that it can be exoi 
cised out of existence by legalistic discussions of whether it was 
actually intended. The judicial power has by this time written itself 
into the Constitution by Court interpretation and prescriptive right . 
just as much as if it were clearly granted in the document. In short 
it is a colossal gloss upon a text not given, a gloss with which w< 
must deal as we would with any political actuality. 

It is time that American thought on the Constitution moved away 
from the question of original intent, away from whether the men in 
the Constitutional Convention intended judicial review, to ili< 
question of how judicial supremacy has been built up and maintains 
itself in what is presumably a democracy. To move from the whethn 
to the how is, perhaps, always a step forward — from what can be 
only subjectively guessed at to what can be objectively observed, 
from theology to science, from polemics to history. What can be 
said of intent with respect to judicial revfew, although it will mi 
doubtedly prove eternally interesting, is actually rather little, and 
that little is uncertain. One may balance the warily expressed desires 
of the framers against the clear aversion of the people at the time 
and get nowhere . 6 What can be said of the logic of the way in whi< h 
the judicial power has been built up is clearer — that it is the nai 
ural outcome of the necessity for maintaining the rule of a capita I isi 
minority under the forms of a democracy. Judicial review has not 
flowed merely from the will to power of individual justices, but has 
been the convenient channel through which the driving forces of a 


6 The theme of usurpation, either in assertion or denial, is the grand underlyin' 
theme of most of the recent literature on the Supreme Court. Thus also the tli< m< 
of exploitation has been used as the grand theme of much of the iccent literal m«- 
on capitalism. But the abstract question of legalism would seem to have as I nil* 
to do with political power realities as the abstract question of social justice with 
economic power realities. In either case they are usable primarily as evocative m>ih 

e Paraphrasing Lord Justice Buckley in Hanau V. Ehrlich (191 1), 2 K. B. 105(1, mini, 
one may say that it is a century and a quarter too late to apply our own minds iud< 

pendently to the task of determining whether judicial review was intended by ili< 
Constitution. 
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developing business enterprise have found expression and achieved 
victory. 

Let us, however, turn to the last half of Aaron Burr’s definition. 
“Law is that which is boldly asserted and plausibly maintained.” 
Bold assertion is pursued in the realm of political action and eco- 
nomic pressure. Plausible maintenance proceeds in the realm of 
symbols, interest structures, and idea-systems. The aggressions of the 
judicial power cannot be understood unless we see them as part of 
the attempt to maintain the existing power structures in our peculiar 
form of capitalist democracy. But the defenses of the judicial power 
are also formidable. Every going institution seeks to build a triple 
line of defense. First, there is the area of symbols 9 or what Professor 
Elliott calls “social myths” and Thurman Arnold calls now “sym- 
bols” and now “folklore.” 7 The realm of symbols is most often an 
unconscious realm; when they have become too articulate their 
spell is broken. I have sought to examine elsewhere in a paper the 
interrelated symbols that the Constitution and the Supreme Court 
have built up in the mind of the common man, and especially the 
symbolism of the divine right of judges . 8 * Secondly, there are interest 
structures , the pulls and thrusts of class relations that make various 
groups defend the judicial power and that have made the Supreme 
Court defend those groups; these interest structures are generally 
unconscious and operate best on the level of unconsciousness, but 
in times of tension they tend increasingly to become articulate. In 
between these two there is the third area — that of formal apologetics 

the ideology by which the judicial power has operated and has 
been defended. Thus we have, in a triple defense-ring around the 
judicial power, symbolic structures, interest structures, and idea 
structures. It is with the relation of the last two that I am here 
principally concerned. 


2 

I he Court’s own apologia for its power — what may be called the 
official” theory of the judicial function — is well known, but I shall 
t.ikc i he liberty of recapitulating it. It runs somewhat as follows. We 


1 I Iboil. I lie C .oust itul ion as a Social Mylh,” in Read, cd., The Constitution Tic- 
i onudered; Arnold, Symbols of Government (1995) and Eolklore of Capitalism (1937). 

* S<v Lrrncr. " Conslilulion and Com l as Symbols’' (1937), j(> Yale Law Journal 1290. 
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have a fundamental law, in the form of a written Constitution, ovci 
riding legislative enactments that are not in harmony with it. \\Y 
have a federal system, in which powers must be divided between 1 In- 
states and the central government; and a system of separated powei v 
in which the lines must be drawn between the departments of 1 1 1<* * 
government, and the encroachments of one upon the others avoide< I 
We have thus in two respects a system that would result in chans 
or tyranny unless there were a final arbiter. We have, moreover, the 
danger that men in power will aggrandize their power at the expense 
of other men, and invade their rights; we have a people safe from 
such invasion only under the protection of the Constitution. \\Y 
have finally a judicial body, deliberately placed above politics and 
beyond partisan control, and empowered to assure for us a govei 11 
ment of laws and not of men. The fund of knowledge and principles 
to which this body appeals is to be found in the Anglo-Amerie in 
common law, the precedents of constitutional law, and a “higliei 
law” resident in the “genius of republican institutions.” 

In its way this official theory is something of a masterpiece. It is, 
to be sure, a mosaic pieced together from diverse materials: the Fed 
eralist Papers , Court decisions and dicta, commentaries by scholars 
such as Kent and Cooley, classic speeches such as those of Websin , 
but, while it is a mosaic, it is a thing of beauty nevertheless, neat, 
.logical, close-fitting, comprehensive — so long as you grant iis 
premises. 

Let me set out some of those premises, generally unexpressed.'’ 
The official theory assumes that a fundamental law must be supcri< >t 
to all legislative enactments, despite the example of the English sys 
tern, where the line of constitutional growth lies in parliamentary 
enactment rather than judicial construction. It assumes that oil in 
departments of the government may not be as capable as the judi< i 
ary of the task of constitutional construction — assumes, that is, .1 
fund of exclusive and inspired knowledge of the law on the pari ol 
the judges. It assumes that the binding obligation of a litigant at law 
to accept the Court’s construction of a statute is binding as well 
upon Congress. It assumes on the part of the executive and the I eg is 
lature an imperialistic thirst for power and expansion, and despite 
Justice Stone’s agonizing cry cle profundis in the Butler case (“the 


I am indebted here Co some extent to Edward S. Corwin’s acute article*, ” Judin. it 
Review” (1937), H Encyclopaedia of tlic Social Sciences 457. 
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only check upon our own exercise of power is out own sense ol sell 
restraint ”), 10 despite this cry, the official theory makes no si mil. n as 
sumption about the stake the judges have in their own power. It 
assumes that all government is dangerous, and thus adopts a nega 
tivist attitude toward governmental powers. It assumes (hit the legal 
aspects of a governmental problem can be separated and abstra< ted 
from its real aspects. It assumes, in short, a closed Constitution in a 
malignant universe, instead of an open instrument of government 
in a changing and challenging world. 

I have spoken thus far of the formal ideology of the judicial power. 
But an ideology is not merely a series of linked propositions drawn 
from related premises. It sometimes draws its greatest strength from 
allies — ideas in this case not directly within the official apologia of 
the Court’s power, but embedded in the popular mind and strength- 
ening the acceptance of that power. I want to pick four of them for 
brief discussion — the doctrine of limited governmental powers, the 
doctrine of the sanctity of property, the doctrine of federalism, and 
the doctrine of minority rights. 

The Constitution was born in a century obsessed with the notion 
of limited powers, a century overhung by the shadows of Locke and 
Rousseau. Conservative thought clung to the rights of minorities 
against the tyranny of the majority; and radical theory, such as that 
of Jefferson and the great European rationalists, took the form of 
belief in the perfectibility of man and the malignancy of govern- 
ment. But the pattern of the century contained a curious inner con- 
tradiction in its thought. Its prevailing economic policy was mer- 
cantilistic, with all the close and comprehensive controls that the 
mercantilist state exercised over economic life, and with all its re- 
sulting concentration of authority . 11 Its prevailing political thought, 
however, was atomistic, with its emphasis on individual liberties 
and governmental dangers. The men who framed the Constitution 
and ran the government that it created were caught in this con- 
tradiction. Their conservative economic interests dictated a strong 
central mercantilist government; the prevailing political ideas of 
the time, fortifying their fear of democracy, made them place that 
government of expanded powers in an intellectual framework of 


n> United States v . Butler, 297 U. S. 1, 79 (193G). (dissenting opinion). 

• i l or the mercantilist character of the economic thought of the era ol the Consti 
tulion, see 1 1 a tn i I ion and Atlaii, The Tower to Govern (1937), 103 i.j.j. 
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limited powers. Hence, to a large extent, the confusion of the Cion 
stitutional debates. The interesting fact is that judicial ideology Mill 
clings to this doctrine even in a world where to act on it would l>< 
grotesquely tragic, and where the popular impulse is to abandon 11 

When we pass to the doctrine of the sanctity of property, we find 
that the sense of property has assumed a variety of forms in 0111 Ins 
tory, but always the protection and support it has accorded to (In 
judicial power has been a continuing factor in the Court’s lil< 
American life has pushed forward along a variety of trails — fai m 
frontier, and factory; plantation and city; trade route, logging 
camp, mining-town, and real-estate boom; corporation and co-opei .1 
tive. But through all these the common base-line has been a pn 
sistent and pervasive sense of property. It first took the form of ih< 
land-mysticism and land-hunger of Physiocratic thought, deeply 
resident in the whole movement of colonial land-settlement, and 
from which Jefferson eventually drew much of his support; then 
the sense of vested rights and the deep sense of contractual obliga 
tion, to which Marshall gave doctrinal expression in his “coni in 1 
decisions,” 12 and which, using and twisting somewhat Sir Henry 
Sumner Maine’s terminology , 13 provided a new sort of status for an 
age of capitalism; then the sense of property individualism, born <>! 
the movements for European liberation, blessed with the approval 
of Protestant capitalism , 14 flourishing in the wilderness of the 
American frontier, turned into laissez-fai & by the conditions of a 
reckless and exploitative capitalism; and finally, when individual 
ism could no longer thrive as an idea because it had been extin 
guished as a fact in economic life, the clinging to the profit system 
and the cash-nexus as bulwarks against social anarchy and the dr 
struction of the social fabric. This sense of property, even when its 
widespread social base has been so largely destroyed in the age of 
absentee ownership, is still a powerful ally for the judicial power. 

When we turn to the theory of federalism and states’ rights, we are 


12 See Isaacs, “John Marshall on Contracts — a Study in Early American Juristic 
Theory” (1921), 7 Virginia Laiu Review 413. 

I am referring, of course, to his famous distinction between status and contract 
See Maine, Ancient Law (6th cd., 1876), 170. 

See Tawney, Religion and the Rise of Capitalism (1926) (following Weber); and 
apropos of the Weber -Tawney thesis, sec Laski, The Rise of European Liberalism 
(Eng. cd., 1936), 29-3.1. 
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dealing with a powerful intellectual and sentimental fort e that the 
Supreme Court has at times had to fight and more latterly has been 
calling to its aid. We are all acquainted with the kinds of arguments 
which, like ghosts, are continually looming up in the world of 
ideas, which rule us from the past by their wraith like being, al- 
though we are aware that they no longer represent actualities. The 
idea of free opportunity under capitalism is one, and it lingers on 
even in a world dominated by monopoly. In the political realm the 
most potent and assertive American ghost is still federalism . 15 Most 
of its former functions have been stripped from it; it haunts a na- 
tion in which every force drives toward centralization, both eco- 
nomic and political. But when I call it a ghost, I do not mean it is 
no longer a fact to be reckoned with. The strength of a ghost, it must 
be remembered, rests in its capacity to get itself believed; and that, 
in turn, depends more than anything on our own needs and fears. 
And the fear of overcentralization, of the wiping out of the tradi- 
tional political and cultural landmarks of the states, is a very real 
fear, especially in the light of what the fascist dictatorships have 
done to federalism . 16 And it is a fear which the Supreme Court, as 
witness the AAA case , 17 has not been averse to exploring and ex- 
ploiting. 

It may be said of the doctrine of minority rights and individual 
liberties that recent events have given them or seem to have given 
them even greater meaning than they once possessed. This tradition 
of minority rights has always been an important source of strength 
for judicial supremacy. The doctrine of vested rights , 18 the sanctity 

1° Lest this be interpreted as an attempt to depreciate the value of the federal 
principle, I want to say that I value our regional cultures highly. But one must not 
confuse such personal valuations with the stream of tendency. And while I believe 
that an element of the federative principle will always remain in American political 
history, I must recognize that the strength of federalism lies in the past and not in 
1 lie future. The corporation has not obliterated federalism in political theory, but 
it has done so in economic fact. I have found much of interest on federalism in Dicey, 
Introduction to the Law of the Constitution (8th ed., 1915), especially the introduction 
to this edition; Friedrich, Constitutional Government and Politics (1937), chapter XII; 
McMahon, “Federation” (1937), 6 Encyclopaedia of the Social Sciences 172. 

10 For a moving account of the German experience, written by a German liberal of 
the old school to whom the federative principle meant much, see Mendelssohn- 
Bartholdy, The IVar and German Society (1937). 

it United States v. Butler , 297 U. S. 1 (1936). 

i ft Edward S. Corwin’s articles on vested rights arc, of course, well known. I have 
sought to treat the subject further in the chapter on “Vested Rights and Vested In- 
tcicsts,” below. 
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of contract and liberty of contract, 19 the doctrine of due process <>l 
l aw — all have drawn upon this tradition. In fact, most of the Com 1 
decisions invalidating legislation hostile to property might he in 
terpreted as proceeding from its zeal for minority rights, ralliei 
than from any untoward zeal for business interests. Nevertheless, r. 
long as a strong rationalization for capitalist power existed in e< o 
nomic thought and opinion, the civil-liberties and minority-rig his 
argument was secondary. Now, however, two things are happenin ' 
to push it to the fore. One is the decline of laissez-faire , both in pi u< 
tice and in thought. The second is the spread of fascism in Europe 
and the fear of it in America. The first has madg the businessmen 
and the judges turn increasingly to the rhetoric of civil liberties, 
the second has made the liberals and the middle classes more reach 
to accept the Court’s guardianship of civil liberties, even if it mean . 
a measure of judicial control over economic policy. 20 

About civil liberties and minority rights and the liberals I shall 
have more to say later. But I want to pause here for a moment to 
survey the meaning of these four ideological allies of the judicial 
power. All four, viewed historically, have their roots in majority 
movements, and have played a great and even revolutionary role in 
the history of the Western world. And all four have been turned to 
the uses of minority rule as parts of the constitutional tradition 
Take, first, the idea of a government of limited powers. The notion 
of a higher law; the idea of natural rights of individuals, which ad 
here to them independently of government and even in despite ol 
government, and which must be protected against government; (hr 
necessity of disobedience to a government that violated these rights 
— these had once been living parts of a revolutionary movement 
that swept Western Europe from the parliamentary champions ol 
the struggle against the Tudors and Stuarts to the philosophers ol 
the French Revolution. They were majority movements, aimed at 
limiting the powers of minority governments of the dying classes. 
They rationalized the actual movement toward parliamentarism in 

19 See Hamilton, “Freedom of Contract” (1937), G Encyclopaedia of the Sin ini Si inn r\ 
450. See also Laski, op. cit. supra, note 14, at 237-264, where he treats of the lihrniliMii 
of the Supreme Court majorities and concludes that it serves only to clothe the Ihim 
ness interests that l hey guard. 

20 During the public controversy in 1937 over President Roosevelt's Court ie 
organization plan, many liberals who had earlier been critical ol the (<01111 s dec i 
sions came to its defense, motivated largely by the leaf that "packing the (<0111 1 
or weakening its prestige would remove the principal guarantee ol civil libriiu . 
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England and toward middlc-dass democracy in France. But in 1,1k 
ing them over, judicial review turned them to quite dillcmii uses 
— to defeat parliamentary supremacy and hedge democracy a round 
with severe limitations — in short, to the uses of minority rule. And 
the same may be said of that property sense which has been part <>l 
the American democratic experience, of the democratic localism 
that underlies federalism and states’ rights, and of the democratic 
movements that generated the doctrines of civil liberties and mi 
nority rights. All have been twisted out of their original context, 
and turned to the uses of minority rule. 

3 

I want nGW to examine more closely what I mean by three con 
cepts I have been using — democracy (or majority will), minority 
rule, and minority rights. The relation between these three is cen- 
tral to an understanding of the ideology of the judicial power. 

Scratch a fervent believer in judicial supremacy, and like as not 
you will find someone with a bitterness about democracy. The two 
are as close as skin and skeleton. When I speak of de?nocracy here, 1 
want to distinguish it sharply from liberalism. There is no greater 
confusion in the layman’s mind today than the tendency to identify 
the two. American history has been the scene of a protracted struggle 
between democratic and anti-democratic forces. 21 Anti-democracy 
began as aristocratic thought, with emphasis on a neo-Greek elite. 
Alexander Hamilton, heart-broken because the new American state 
could not be a monarchy with George Washington as king and him 
self as king-maker, sublimated his monarchical passion in a dream 
of America as an aristocracy of property. And a whole school fol- 
lowed him. But it soon became clear that in a country where a 
revolutionary war had been fought to achieve democracy, an aristo- 
cratic body of thought could not form the base of any party success 
ful at the polls. The collapse of the Federalist Party proved it. 


21 The sharpest delineation that I know of this struggle in American history is 
to be found in Partington's three-volume work Main Currents in American Thought 
(1927-1930). Partington stood on the shoulders of |. Allen Smith, whose two books, 
The Crow th and Decadence of Constitutional ('•overnmetit (1900) and The Sjtiiit 
of American ('•ovemment (1907), are not as well known as they deserve to be. 
latterly the wot k of the Maixist histotians has begun to teali/e the implications 
lot American history < >1 this snuggle between demonalic ami anti drimxialii forces. 
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A shift was made, therefore, to liberalism; and so powerful an aid 
did liberalism become to the anti-democratic forces that even con 
servatism grew shamefaced and, in order to survive, had to don the 
garments of liberalism. In the South alone, in the period of tension 
preceding the Civil War, slavery as an economic base caused arislo 
cratic theory to linger on, and the spokesmen for the slavocracy de- 
fended it as an elite that had re-established a Greek republic among 
the roses and cotton bolls below the Mason-Dixon line . 22 But the 
Civil War proved by blood and iron that aristocratic theory was, 
like slavery, an unnecessary survival from archaic times. The 
northern financial oligarchy that rose to unchallenged political 
power out of the Civil War spoke thereafter in the name of an ortho 
dox, if slightly cynical, liberalism. And it has continued to do so. 

Let us be clear about it; minority-rights liberalism (which be- 
comes in practice minority-rule liberalism) furnishes the only rea 
soned defense of the capitalist power that we have in America. This 
liberalism has three facets: a defense of individual civil liberties 
against society, a defense of minority rights (including both human 
and property rights) against the possible tyranny of the govern 
ment, and a belief in rationalism and in the final triumph of tin- 
idea. In the course of the liberal revolutions in Europe, democratic 
forces were unleashed which sought to carry the implications of the 
libertarian movements to their logical conclusion not only for tin- 
middle class but for the underlying population as well, not only foi 
political but for economic freedom and equality. These forces are 
what I shall call the “democratic impetus” or the “democratic 
thrust.” They began to loom as the great threat to the privileged 
position of the middle classes. Fortunately for those classes, they 
could find in the armory of liberalism the intellectual weapons they 
needed for fighting the democratic threat. The basis of democracy is 
that the majority will shall prevail; its premise is that the common 
man can fashion his own political destiny, and that government 
must consist of representative institutions to carry the majority will 
into execution. To this, liberalism has opposed the proposition that 

22I do not mean to say here that the Athenian republic was a slavocracy in (In- 
sense in which the American South was. The recent researches of Zimmern and otheis 
have shown that the slave base of Athenian society was by no means as rigorous .:•* 
had been previously believed (see Westermann, “Ancient Slavery” [1937], i.j Encyclo 
paedia of the Social Sciences, 74-77); but it did furnish a convenient apologia lor tin 
classical-minded defenders of the southern economic system. 
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the freedom and rights of the individual and the minoiity weie 
more sacred than the will of the majority. In that lies the essential 
distinction between liberalism and democracy. 

In their fear of majority will the propertied groups have depicted 
the democratic mass movements in the darkest colors of ext rein ism. 
They have called the Jeffersonians “Jacobins,” the (acksonians 
“Locofocos,” the Abolitionists “Nigger lovers,” the agrarian radicals 
“Populists,” the trade unionists “Reds” and “Bolsheviks.” The 
democratic forces in turn have responded by calling the propertied 
groups “Monarchists,” “plutocrats,” “economic royalists.” The two 
barrages of epithets have enlivened American politics, but failed to 
illuminate it. But behind the battle of the epithets there has been a 
very real struggle between the thrust of majority will, ever present 
in a nation whose collective life has been based on democratic prem- 
ises, and the counter-thrust of minority rule. 

This has been the basic paradox of American life — the necessity 
we have been under of squaring majority will with minority rule — 
that is, democratic forms with capitalist power. It has made us, in 
one sense, politically speaking, a nation of hypocrites. But it has also 
spurred our wits and sharpened the edge of our political inventive- 
ness. Out of it have emerged our peculiar institution of judicial 
supremacy and that whole idea structure of the defense of judicial 
supremacy which I have outlined. 

The mistake we are all too ready to make is to pose an antithesis 
between the Constitution as such and the democratic impulse, an 
antithesis that does not exist. We have been led into this error partly 
by the excellent work of Charles Beard and his school in proving 
that the Constitution represented the property interests of the mi- 
nority . 23 That is true enough. But we must also remember that the 
Constitution, without the accretion of judicial review, could (what- 
ever its origins) have become an instrument of the majority will. The 
whole animus behind it, despite the system of checks and balances, 
was a flexible one. It was meant, as has recently been pointed out 
with great effectiveness by Professor Hamilton 24 and Professor Cor- 


28 I refer, of course, 10 his Economic interpretation of the Constitution (2d ed., 1935). 
I do not mean that Mr. Beard has himself fallen into the error of posing an antith- 
esis between the Constitution and the democratic impulse, but that the emphasis 
in his early work lent credence to that error. 

2< Hamilton and Adaii, The Power to Govern (1937). 
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win, 25 to adapt itself to the changes and chances of the national life. 
It is significant that the majority groups, who were first rather sullen 
about it, and then accepted it after affixing to it a bill of rights 
guaranteeing individual liberties, finally became enthusiastic about 
it. It is well known that Jeffersonians as well as Hamiltonians and 
Marshallians vied in their praise of the Constitution. 26 What they 
differed about was the judicial power. The real antithesis is between 
the democratic impulse and the judicial power. 27 And with Jefferson 
and the so-called Revolution of 1800, which saw the triumph ol 
Jeffersonianism, began that series of democratic thrusts, upsurges 
of the majority will, that has enlivened and vitalized American his 
tory. In Jefferson and Jackson, notably in the Bank War and the 
Dorr Rebellion, in Lincoln, to an extent in Cleveland, in the Popu 
list movement and Bryan, in Theodore Roosevelt and Woodrow 
Wilson, in Eugene Debs, in Franklin Roosevelt and the New Deal, 
and in John L. Lewis and the CIO, we have had repetitions of that 
democratic thrust at the seats of minority power. It became the task 
of the propertied minority to ward off those thrusts. And they have 
been thus far enabled to do it through the instrument of judicial 
supremacy, the ideology that surrounds and defends it, and es 
pecially the ideology of liberalism. 

In two senses judicial supremacy has smoothed the way for mi 
nority rule. In one specific instance after another, measures of policy 
which the majority has desired have been invalidated by the courts. 
If the people of Georgia wanted to undo a corrupt grant of land, H 
or the people of New York wanted an eight-hour working day in 
bakery shops, 29 or the people of Oklahoma wanted to restrict the 
number of ice-plants, 30 their wishes were so much dry stubble to be 
trod under foot by the minority will of the Court. 


25 Corwin, “The Constitution as Instrument and Symbol” (1936), 30 American 
Political Science Review 1071. 

26 For the best statement of this development, see Schechter, “The Early History ol 
the Tradition of the Constitution” (1915), 9 American Political Science Review 707. 

27 Louis B. Boudin has brought out with the greatest sharpness the distinction 
between the Constitution, as embodying the democratic experience of the past 
and democratic potentialities for the future, and judicial supremacy as an instrument 
of minority power. See Boudin, Government by Judiciary (1932), and especially Bou 
din, “The United States Constitution 150 Years Later,” New Masses, September 21, 
1937. 

28 Fletcher v. Peck, 6 Cranch 87 (U. S. 1810). 

2 Q Lochncr v. New York, 198 IJ. N. ,jr, (1905). 

bo New State Ice Co. v. I iebmann, 2H5 U. S. 2 ('>2 (1932). 
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But there is an even deeper sense in whi< It (lie Sttpt cine Court has 
acted as the final barricade against (lie assail Ms ol democratic ma- 
jorities. We must remember that the process ol (lie niumph of the 
democratic majority is a long and tedious process, as majority leaders 
from Jefferson to Franklin Roosevelt have discovered, h is a process 
of seeking to displace the enemy from one position alter another. 
There is the vast inertia of the party system, with an autonomous 
force of its own even after popular sentiment has changed; there is 
the political apathy of the masses, the tendency they have of forget- 
ting to remember. There is the pressure of special interests, blocking 
up committees, arranging filibusters. There is the control that the 
vested interests exercise over our newspapers and our very patterns 
of thinking. And there is, finally, the effective weapon the propertied 
minority has in withdrawing capital from investment and thus par- 
alyzing the economic process. And after all these positions have been 
captured, the anti-democratic forces retreat to their last barricade — 
judicial review. There, behind the safe earthworks of natural law, 
due process, minority rights, the judges can in the plenitude of their 
virtue and sincerity veto and outlaw the basic social program of the 
majority. 


4 

The democratic forces of the country have known, in intervals 
of lucidity, what they were up against and what they were fighting. 
But in addition to all the difficulties of mustering the necessary big 
electoral battalions, they have become increasingly confused re- 
cently. And their confusion has arisen from the fact that the ra- 
tionalizations that are used to explain and defend the Supreme 
Court power are the rationalizations that flow from the premises of 
liberalism — that minority rule uses the theory of minority rights, 
and manages somehow to equate the two. 

Minority rule has recently had to work very subtly to defeat ma- 
jority will. There was a time, in Alexander Hamilton’s day, when 
the anti-democratic theorists could say frankly, when confronted 
with the accusation that they had defeated the people’s will: “Your 
people, Sir, is a great beast.” 31 Or they could speak more gravely, 
as did Fisher Ames, of “a government of the wise, the rich, and the 

111 i Henry Adams, History of the United Slates during the Administration of 
Jefferson (1930), Hr,. 
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good,” 32 as if all three were coterminous. Later they had to convert 
the Bill of Rights and the Fourteenth Amendment, the heart of the 
protection of minority rights, from a charter of liberties to a chart n 
of property protection. The task, as is well known, was a difficult one, 
and involved two major intellectual somersaults — twisting due proc 
ess of law from a procedural meaning to a substantive meaning, and 
endowing the corporation with all the attributes of human per 
sonality. But, while the task was well done, it was done with a cer 
tain cynicism that is particularly apparent in the political comma i 
taries between the Civil War and the World War, as well as in the 
Court decisions of that period. Now, however, in the midst of world 
tensions in which democracy has taken on a new meaning and a new 
prestige for us, it is necessary to be more subtle in defense of mi 
nority rule. The new defense is, therefore, not only a plea of mi 
nority rights, powerfully evocative in itself in these days, but a new 
interpretation of majority will as well. 

That interpretation is to be found in its most finished form not 
in the Supreme Court decisions, in all of which it is implicit, nor 
even in scholarly commentary, but in two popular commentators, 
Mr. Walter Lippmann and Miss Dorothy Thompson. It is signili 
cant that Mr. Lippmann embodies it in his book The Good Society , 
which is an attack on economic planning, the most dangerous threat 
to the economic power of the minority. It is even more significant 
that Miss Thompson’s theory, which is the more sharply delineated, 
is to be found best in a series of three articles which form a cri 
tique 33 of Mr. Roosevelt’s Roanoke Island speech. 

The new theory (I use Miss Thompson’s articles as a model) re 
interprets the democratic principle so that it becomes something 
quite different from the naked principle of majority will. First, not 
only must minorities be protected from majorities, but majorities 
must even be protected from themselves . 34 Second, if true democracy 


32 Ames’s writings are the classic repository of anti-democratic comment. “Cm 
country,” he wrote in 1803, “is too big for union, too sordid for patriotism, too 
democratic for liberty” — Id., at 83. And George Cabot, another high Federalist, 
wrote in 1804: “We are democratic altogether; and I hold democracy in its natural 
operation to be the government of the worst” — 2 id., at 165. 

33 Thompson, “The President’s Political Philosophy,” New York Herald Tribune, 
Aug- 23, 1937, p. 15, col. 7; Aug. 25, 1937, p- 17, col. 7; Aug. 27, 1937. p. 15. col. 7. 

34 “But the converse of oligarchic rule is not rule by an unchecked majority, for 
there can be an oligarchy of the majority as well as of the minority. The converse 
of minority rule is the restoration in (his country of genuine popular const itutional 
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does operate in terms of majority will, it is not the will of a nu- 
merical majority, but a very different conception . 35 Third, the no- 
tion of numerical majorities really smells of fascism . 36 And having 
arrived at that position, one falls back in fright on minority rights, 
even if it involves scrapping the TVA, the Wagner Act, the Securi 
ties and Exchange Commission, and the Labor Relations Board. 

When we say that majorities must be protected from themselves, 
the premise is the anti-democratic one — that the common man may 
be good material for being ruled but that he has no capacity for 
governing . 37 When we go on to talk of “true” democracy, as dis- 
tinguished from majority will, what are we saying? We are saying 
that democracy is nothing so vulgar and demagogic as a counting of 
heads, but that there is a “real” national will, as distinguished from 
the one that expresses itself at the polls. That real national will is 
somehow a trusteeship 38 of the minority. For the few know what is 


government, of government by law, to which not only minorities but majorities and 
bureaucracies, Congresses and the government itself, must give obedience” — id., Aug. 
23* * 937 > P- co1 - 8 - 

35 “For the American tradition conceives of democracy not as something which 
functions periodically, in the form of ratifying or rejecting plebiscites, but as some- 
thing which functions continually; which derives authority, not from the majority, 
but from the whole people . . . and which avows that every individual is invested 
with certain natural rights, which not even a majority of 99 per cent can divest 
him of. . . . 

“The parents of American democracy never advocated mass rule or the will of the 
majority as the final and sole authority” — id., Aug. 25, 1937, p. 17, cols. 7, 8. 

36 “The important thing about the President’s conception of government — of the 
unchecked reign of the majority expressed in the form of a blanket mandate — is 
that it is not incompatible with dictatorship but does, indeed, furnish the philosophi- 
cal justification for modern dictatorships which have conquered the state by demo- 
cratic means” — id., Aug. 23, 1937, p. 15, col. 7. 

“The conception that the majority’s ratification of any executive program is the 
final expression of the democratic principle is, therefore, a revolutionary idea. Its 
adoption will inevitably lead to a change in the spirit and the form of American 
government. . . . The appeal to that principle is what Machiavelli recommended to 
his prince. The German socialists taught it to Hitler. And Aristotle was familiar 
with it, in the fourth century before Christ. It is revolutionary, but it is not liberal. 
It is, I believe, deeply reactionary” — id., Aug. 25, 1937, p. 17, col. 8. 

37 This conception of the common man is embodied in the anti-democratic 
philosophy of Nietzsche and other German romantics; it deeply influenced the 
thought of Carlyle, Ruskin, and other English writers of the nineteenth century. 
See IJrinton, English Political Thought in the Nineteenth Century (1933); Lippincott, 
Victorian Critics of Democracy (1938). It has also found expression in such con- 
temporary writers as Wyndham Lewis, The Art of Being Ruled (1926); Mencken, 
Notes on Democracy (192G). 

8H There is an interesting parallel between (his notion of political trusteeship by 
the minority for the majority, and the notion of economic trusteeship by the proper- 
tied minority lor the propertyless majority. It is worth noting that the minorities 
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to the interest of the many better than the many know themselves 
This whole conception of the national will as something transcend 
ing numbers and having no traffic with the felt desires of the day is 
an essentially mystical conception. 

It has always been the role of reactionary thought to retreat to .1 
mystical conception of the body politic, as witness Burke, de Maisti c, 
Adam Muller, and the French Catholic school . 39 For mystical no 
tions enable you to escape from the fact of the naked majority will. 
And conservative minority groups have always regarded the ma 
jority as unsavory, as meaningless by the very fact of numbers, stri 
dent and mechanical like the clashing of weapons through which the 
primitive Germanic tribes indicated their assent by the greatest 
noise . 40 What is novel is the fact that all this is now said — and be 
lieved — in the name of liberalism. And yet not so novel if we con 
sider the extent to which the ingredients of liberal thinking — that 
is, minority-rule thinking — have entered into the traditional de 
fense of the judicial power under the Constitution. 

What has happened, of course, cannot be blamed on the Constit 11 
tion. What has happened is that there has been built in America an 
extra-democratic structure of economic reality which dare not oper 
ate through the democratic machinery; for the democratic ma 
chinery is too easily turned into an instrument for leveling eco 
nomic privilege. When this extra-democratic structure of economi< 
reality (I use it as an academic phrase for the structure of corporate 
power) is challenged, and a successful attempt is made to take 0111 
democratic theory literally and nakedly, how far will the corporate 
groups allow this attempt to go? To my mind, this is the most im 
portant question that the Constitution faces in the calculable future. 


and majorities are roughly the same in the two instances. Economic realism h;is 
made Americans increasingly skeptical of the notion of trusteeship in the economic 
realm, and cautious in accepting the claim, voiced most articulately once by George 
F. Baer of anthracite fame, that God had granted the captains of industry 1 licit 
wealth to hold in trust for the welfare of the masses. They have not yet applied a 
similar acidity to the parallel claims in the political realm. Ultimately, of course, 
the concept has been extended — notably by Henry Sumner Maine — to the fabric 
of society itself. Maine held that all civilization was a trust held by the few for the 
many. See Smellie, “Sir Henry Maine” (1928), 8 Economica 64. 

39 For an interesting study of liberal Catholicism that sought to mitigate the rigors 
of de Maistre and Chateaubriand through the writings of Eamennais, O/anam. 
Donoso Cort&s, and Bishop Kclteler, sec Got/. Briefs, “The Dispute between Gatholi 
cism and Liberalism in the Early Decades of Capitalism” (1937), | Social Research <)i 

40 See Konopczyn.sk i, “Minority Rights” ( • DB 7 ) » 10 Encyclopaedia of the Social S< i 
cnees 525. 
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and it faces it more dangerously than ii lias < on! muted any |»i oblrtn 
since the Civil War. Does the economic iuicusi <>! the <<>i politic 
groups so far outweigh their sense of commonwealth as to make 
them ready either to keep their minority rule 01 s< tap the whole 
democratic framework? My own conviction is that this is theii at 
titude, and that they will insist on one or the other of these allet ua 
tives. When the corporation cannot win its fight against demon a< y 
by economic means, it may call in military and political means and 
become (if I may give the term a twist) the corporative state. 

If this is so, the new attack on the majority principle, represented 
by Miss Thompson and Mr. Lippmann, takes on a disquieting im- 
portance. A counter-thrust against a successful labor government, 
for example, will look for a theory to attach itself to. Here is a 
theory ready-made. The naked majority principle, Miss Thompson 
tells us, is really fascist; it is part of a totalitarian state. I find a readi- 
ness in surprisingly intelligent quarters to accept this paradox. If 
that readiness spreads, corporate power will not lack those intel- 
lectual garments which it needs to stave off a socialized democracy 

intellectual garments which the liberals are now spinning just as 

assiduously as the Parcae once spun other fateful garments. 
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Vested Rights and Vested Interests 


W hen an activity has been pursued so long that the individ 
uals concerned in it have a prescriptive claim to its ex 
ercise and its profits, they are considered to have a vested 
interest in it. When this interest is given legal sanction it becomes 
a vested right. The prescriptive claim may be enforced against otlici 
individuals or even against the state itself seeking to encroach upon 
it. In this broadest sense vested interests and vested rights are as old 
as human history and as broad as social life. Property may be traced 
back ultimately to the vesting of ownership or other proprietary 
rights in individuals and groups who have carved out their claim by 
conquest or effort or ingenuity, and made it secure by force or con 
tinued exercise of it. Roman law, however tenacious of the sanctity 
of property rights, recognized usucapio, the taking by continued use, 
in order that there might be no sustained uncertainty about owner 
ship. The whole of legal history may be regarded as the sequenc e 
of vesting rights in individuals whose claims for one reason or an 
other come to be regarded as sufficient. 

The rise and fortunes of capitalism in the Western world have 
given the concept the most specific consequence for social thought. 
Feudalism was a system of frozen rights and relationships; and while 
it sanctioned the established, it did not, except through a certain 
residual continuity with Roman law, smile upon more newly ac- 
quired rights. With its disintegration scope was given to the ex 
ercise of arbitrary power over private property by the prince and 
the creation of a system of aristocratic privilege. The whole effort 
of a rising capitalism in the sixteenth and seventeenth c enturies, as 
exercised through the natural law jurists of that period, was i<> plac e 
bounds around t he dynast i< power and privilege and to open a path 
^ 47 « 
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for the vesting of the claims which a new mei < haul c lass was pi ess 
ing. On the Continent this struggle found intellectual expiession 
in the writings of Grotius, Pufendorf, and otliei naiiti.il lights phi 
losophers. In England it conditioned the constitutional coidlii i ol 
the seventeenth century, with its insistence upon siibjec ting an at 
bitrary monarch to the rule of law. 

The culmination of both movements of thought was the eigli 
teenth-century natural-rights philosophy of the French and English 
intellectuals, finding its most significant formulation in Loc ke’s 
definition of property as whatever a man has mixed his labor with. 
This flung the gates open for a legitimation of the claims ol the 
capitalist class as rapidly as they were acquired; and once the rights 
were vested, it placed barriers against the encroachment of the state 
upon them. The vested interests of a rising capitalist class were 
written into the English common law as they were written into 
natural-rights philosophy, and by the latter part of the eighteenth 
century Lord Mansfield declared it an established doctrine that 
vested rights must be protected. As capitalism matured in nine- 
teenth-century England, the task of removing the disabilities which 
political inequality imposed upon the vesting of new interests was 
completed by the reform movements and Benthamite jurisprudence 
in the period between 1832 and 1870. 

The locus classicus of the vested interests, however, is American 
business enterprise and its accompanying body of constitutional 
law. In fact the history of American constitutional law is most clearly 
intelligible as a record of the varying legal sanctity of the vested 
interests. The Constitutional Convention itself may be seen as a 
concerted attempt to entrench the vested interests against agrarian 
discontent and the lingering revolutionary elan. In the judicial in- 
terpretation of the Constitution a series of bulwarks was erected 
against the interference of state legislatures with this property-con- 
scious intent of the framers. The mechanism was the establishment 
of judicial supremacy and the power of judicial review of legislative 
enactments. The doctrine principally relied upon before the Civil 
War was that of vested rights. While this doctrine sought to pro- 
tect the constitut ional guarantee of equal protection of the laws and 
l lie const it ut ional proli i bit ion ( >1 the ini pairmcn t ol the obligation 
of con 1 1 a< is. 11 had 1 10 siibslai 1 1 ia 1 iindci pi 1 1 1 1 i ug within the ( .oust it u 
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tion for negating hostile state legislation and had to seek it outside 
the Constitution in the theory of implied limitations on state power. 
These limitations were found to be implied in natural law, in the 
social compact, in the character of republican government, and in 
the genius of American institutions. Ultimately of course they were 
nowhere more clearly implied than in the genius of an expanding 
American capitalism. 

The first important statement of the doctrine of implied limita 
tions as the basis for vested rights is given by Justice Chase as an 
obiter dictum in Calder v. Bull [3 U.S. 386 (1798)]. Chief Justice 
Marshall in his first great decision, Marbury v. Madison [5 U.S. 137 
(1803)], showed the trend of his thought in this direction by saying: 
“The government of the United States has been emphatically 
termed a government of laws, and not of men. It will certainly 
cease to deserve this high appellation, if the laws furnish no remedy 
for the violation of a vested legal right.” His statement of the dor 
trine reached its most significant form in Fletcher v. Peck [10 U.S. 
87 (1810)], when he refused to inquire into the reputedly corrupt 
circumstances surrounding the Yazoo land grants on the ground 
that they had created a vested right, and Dartmouth College v . 
Woodward [17 U.S. 518 (1819)], when he declared rights vested by a 
state charter of incorporation irrevocable. Marshall’s tenacity of 
purpose and the clarity with which he saw the stakes of the conflict 
were given substance and circumstance by the erudition of his friend 
Justice Story and of Chancellor Kent. The latter set down in his 
opinions in the New York court and in his Commentaries (4 vols.. 
New York, 1826-30), delivered as the lectures of a law professor, 
the fullest and most reasoned exposition of the doctrine of vested 
rights before Cooley. From the end of Marshall’s dominance over 
the Supreme Court until after the Civil War the vested-rights phi 
losophy was thrust into the background by the Jacksonian su 
premacy, the slavery conflict, and the needs of federal expansion. 
It continued, however, almost uninterruptedly in state judicial re 
view in another form — that of the due process clause, which, while 
unavailable in the federal Constitution against state legislation, was 
available in the state constitutions. The New York court, which in 
validated a whole series of statutes between 1840 and i860, set the 
pattern for other states. 
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After the Civil War the swift expansion of business energies and 
business power brought again the threat of control by hostile state 
legislatures. To meet this threat the due process clause of the Four- 
teenth Amendment was conscripted into service by the Supreme 
Court for the protection of vested rights, and it was used with 
greatest effect in those cases where the denial of due process was 
alleged to constitute a deprivation of liberty of contract. Actually 
the concept of vested rights, along with that of due process, is vague 
and malleable. Vested rights have had a varying sanctity in the 
functioning of the judicial process. In a significant sense the history 
of American constitutional law is the record of advances and re- 
treats on the battleground of vested rights, the contending forces 
being those groups who have sought to extend the area of state con- 
trol and those who have sought to limit it. At bottom these conflicts 
have been between economic interest groups. But the reality of the 
battle has been considerably obscured by the rhetoric of democracy 
thrown over it — in Marshall’s day nationalism and after the Civil 
War individual liberty. 

Heartened by its triumph, American business enterprise in the 
1880’s and after turned from the defensive and sought a free field 
for industrial mergers and the concentration of power. What had 
previously been mainly a desire to protect existing vested rights 
against state encroachment became, in a period of monopoly capi- 
talism, an effort to wrest and hold power for new vested interests. 
This alternation of periods of defense and aggression, of the pro- 
tection of existing vested rights and the creation of new vested in- 
terests, is integral to the history of capitalism. In America the new 
vested interests not only broke the competitive pattern of the older 
economic society but threatened the established political forms. 
Accordingly two successive generations — in the late 1880 s and at 
the turn of the century — threw themselves into the task of curbing 
the vested interests. The culmination of the efforts of the first gen- 
eration was the Interstate Commerce Act and the Sherman Anti- 
Trust Act; of the second, Roosevelt’s trust-busting, Wilson’s New 
Freedom, and the Pujo investigation into the money trust. The 
legislative efforts were largely frustrated by Supreme Court policy, 
especially as formulated in the rule of reason with respect to mo- 
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nopolies; and the official attacks and investigations served only n> 
put the vested interests on the defensive again until after the World 
War. 

The attack on the vested interests was a phase of the muckraking 
era. Denunciations of the “interests” were common in the i88o\ 
and 1890’s, especially in the western agrarian movements, the (k 
tion of Frank Norris, and the writings of Henry Demarest Lloyd 
But with the turn of the century they became epidemic in the in 
fluential magazines and produced a unique periodical literature, Ida 
M. Tarbell’s “History of the Standard Oil Company” (. McClure's 
Magazine , 1902-04) and Thomas W. Lawson’s “Frenzied Finance" 
( Everybody’s Magazine , 1904) were the opening guns of the cam 
paign. C. E. Russell, Upton Sinclair, David Graham Phillips, Alfred 
Henry Lewis, Burton J. Hendrick, Ray Stannard Baker, and Lin 
coin Steffens all had a hand in exposing the power of the vested in 
terests and the malignancy of the “system.” Their attacks became the 
foundation of magazine fortunes and writing reputations. The tone 
of the articles was often as frenzied as the financial operations they 
described; there was generally more heat than analysis in them; and 
several of the writers later joined or returned to the fold that they 
had depicted as a pack of wolves in disguise. The entire movement 
was probably as episodic in the span of American life as it turned out 
to be in the lives of the principals. Yet it left some impress on poli 
tics, and it subsequently furnished the basis for more detached analy 
sis of the new phases of business enterprise. 

The high point of such an analysis was attained in the writings 
of Thorstein Veblen. He took the term vested interests out of the 
popular literature of the muckraking period and gave it a laborious 
and yet ironic precision. His definition of a vested interest as “a mar 
ketable right to get something for nothing” (The Vested Interests , 
p. 100) has, however, a greater sharpness in itself than is contained 
in his actual analysis. 1 he latter suffers from being at once too broad 
and too narrow, the reference being now to the whole of business 
enterprise and now to the strategic position of being able to make 
use of the technique of “sabotaging,” or “conscientious withdrawal 
of efficiency,” in the pursuit of maximum profit. With Veblen as 
with the more popular writers of the muckraking era t he term vested 
interests must be regarded not as a sharply analyzed concept but as 
a symbol with a shifting reference. 
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Yet Veblen’s analysis has taken on an increased meaning in the 
period of corporate growth and banker control in the 1920’s and in 
the wrack and reconstruction of the depression period in the 1940’s. 
While the doctrine of vested rights arose originally to protect a 
socially valid claim against the encroachment of other individuals 
and was as such sanctioned by the state, it has become increasingly 
a matter of vesting the right against the state itself. In an era of cor 
porate concentration vested rights have paralyzed the effective func 
tioning of state control and overshadowed the very existence of the 
state. A communist state finds no place for them. A fascist state, how- 
ever, after rooting out certain dissident or dangerous vested rights 
by its totalitarian power, entrenches those that remain more securely 
than in a democracy. So much have vested interests come to be part 
of the legal and constitutional fabric that even proletarian move- 
ments, such as that of the English Labour Party, include in their 
plans for a seizure of power the compensation of vested interests. 

In the current schemes of economic planning for a controlled 
capitalism vested interests enter as an important factor; the Tugwell 
drug-control bill was opposed by some on the ground that if the con- 
sumer knew in advance all the conditions of marketing, valuable 
vested interests in advertising would be lost; on the other hand, the 
liquor control set up under President Franklin D. Roosevelt ex- 
pressly provided that nothing contained therein could be later con- 
strued as having created vested interests which could be defended 
against governmental action. Latterly among democratic thinkers 
a tendency has shown itself not so much to fight the vested interests 
as to extend vested rights and thereby a stake in social stability to 
the lower middle class and the skilled worker. This may well be- 
come an important factor in the future in meeting the threat of 
revolution. But whatever the drift, the idea of vested interests, 
whether as reality or as symbol, will remain of value so long as a 
capitalist economic system continues to create legal sanctions for 
its own operations. 
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The Jungle of Legal Thought 


I t must have required considerable daring to hack a way into 
the jungle of modern legal thought and make as much of a cleai 
ing as the authors of this symposium 1 have achieved. The Lou 
don School of Economics is to be congratulated for having seen the 
need for a presentation of the outstanding modern legal theories and 
for having arranged this series of ten lectures to fill it. For the varie 
ties of legal experience are more than matched by the varieties ol 
legal thinking. The institutional restraints and lags which hem in 
the development of actual legal systems do not operate so effectively 
to check the growth of intellectual systems seeking to explain them. 
The passion for justice or the dunderheadedness of the Supreme 
Court is each in some measure kept within bounds by the case sys 
tem, the Constitution, the needs of statesmanship, and the compul 
sions of the economic process. But the intellectual passion or dunder 
headedness of commentators on the Supreme Court can take a 
bewildering multiplicity of forms, and the only bounds each knows 
are the bounds of possibility. All the moot problems of the philo 
sophic tradition combine with differences in social and political 
outlook, economic loyalties, aesthetic temper, and national psy 
chology, to produce the chaos which is modern legal thought. 

Such are the crooked paths which the ten lecturers who contrib 
uted to this symposium have not feared to tread. Instead of at 
tempting, however, to write a history of recent legal thought, they 
have contented themselves with selecting certain representative 01 
significant thinkers and schools. Certainly this was the more com 
passable task. The jurists selected are Fetrazycki, Stammler, Duguil, 
Hauriou and Renard, Pound, Kelsen, Geny, Maine, Austin, and 
the American realists. 

The selection itself raises, as any selection probably would, ones 
v 1 Modern Theories of l.aw. New York, Oxford, i<)'n. 
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tions both grave and carping. An essay on Pound and one on the 
realists that concentrates on Jerome Frank are scarcely adequate to 
express American legal thought; one wonders at the inclusion of 
Petrazycki, unless it be on the principle that the small nations 
should have at least one representative; Stammler and Kelsen give 
some of the flavor of German thought, but both are neo-Kantians, 
and one misses the Hegelian tradition of either the right or the left; 
among the French someone like Demogue, outside of the pluralist- 
sociologist currents of thought, might have found room; although 
such schools as the American realists and the French institutionalists 
are given, one misses an essay on the present-day Marxian concep- 
tion of law such as Professor Laski would have been so qualified to 
write; finally one wonders whether our English editors are being 
overly modest or overly frank when they include no English theorist 
later than Austin and Maine, one of whom wrote in the shadow of 
Victoria, the other of her empire. 

The criticism intended here is not in the direction merely of 
national representativeness or even modernity of thinking. I am 
rather raising the question whether the realities of modern legal 
thought emerge at all from an analysis of the systems of selected in- 
dividual theorists. Like the biographical approach to history, such 
a method simplifies the reality, although it may achieve a compen- 
sating illusion of concreteness or certainty. The points at which the 
import of modern juristic thinking is most clearly discernible do 
not lie somewhere in the completed systems of Stammler, Geny, 
Kelsen, or Austin, with their patterns of syllogisms like so much 
frozen architecture. They lie rather in the thick of the polemical 
struggle, in the making of jurisprudence through the contact and 
conflict of conceptions. They are often most clearly revealed by ref- 
erence to the work of writers outside the proper sphere of legal 
theory. Thus there is more to be learned about contemporary Eng- 
lish legal thinking from the work of Maitland in legal history, of 
Malinowski in anthropology, and of Laski in political theory than 
is to be discovered through a re-examination of Maine and Austin. 
According to this conception legal theory is most alive in the clash 
of schools and at its points of contact with other disciplines. It is as 
if there were a process of Platonic: dialectic at work, clarity about 
legal thought being evolved through the confronting and resolu- 
tion ( >1 op| x )sitcs. 
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But what is not revealed directly in the systems of the subjects <>l 
the essays is more likely to be revealed indirectly through the pi t- 
conceptions of the essayists. Each individual essay, as well as the ni 
tire selection of subjects, is loaded with a hypothesis on the part o! 
the writer as to what are the significant issues and positions today. 
Unless it is so random and casual an affair as to constitute merely .1 
causerie , it must proceed from a genuine analysis of trends and 
schools. The sum of the ten analyses, or ten sets of preconceptions, 
contained in the book gives a not inadequate picture of the stuff <>l 
contemporary legal thinking. To be sure, it is not the picture or the 
impression the authors intended: they do not so much give it as 
give it away. 

The common issues that run through all these essays are not tlu* 
issues that agitated the eminent jurists discussed. They are ratlin 
those that are now agitating the writers. It is a commonplace ol 
criticism that we write ourselves and our pet notions into our dis 
cussions of other people’s ideas. In fact, other people’s ideas arc 
generally the safest currency with which to speculate. Mr. T. S. Elioi 
once wrote, in an unsparing essay, that when Medea in the play ol 
Euripides is made to say in the Gilbert Murray translation: “This 
thing undreamed of . . . hath sapped my soul: I dazzle where I 
stand, the cup of all life shattered in my hand,” some of the phrases 
were a gift from Mr. Murray. “It is he who has sapped our soul and 
shattered the cup of all life for Euripides.” What is so true of all 
criticism and inherent in the task of translation is even more ob 
vious in the analysis by one legal philosopher of the system of legal 
ideas of another. We cannot help translating into the intellectual 
currency of our day and circle. The Medea that appears in Mr. Mur 
ray’s pages is not the Medea of Euripides, but is Medea as seen by 
Mr. Murray through the eyes of the pre-Raphaelites, especially 
Swinburne. The Hauriou, the Maine, the Geny that appear in t In- 
pages of this book are seen through whatever haze or clarity the con 
temporary climate of opinion, especially in English academic circles, 
offers. 

One thing emerges clearly from these essays: the issues that agitate 
the writers are not such as to fall easily into the traditional classifies 
tions into schools — as, for example, analytical, historical, philosophi 
cal, sociological. Such divisions no longer express the significant 
rifts between theorists. They have been broken up into other divi 
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sions or, what is more likely, are criss-crossed by them I lie issue 
of realism and empiricism crops up in a vai iety ol loi ms; the < lain) 
for a normative or formal science of law is pitted against an insl 11 11 
tional emphasis of one sort or another; pluralism and state powei 
receive, as may be expected, greater emphasis in a book coming bom 
the London School than in one that might come, say, from the Vale 
Law School; a concept-jurisprudence is still under attack vai iotisly 
by those interested in social change and those interested in an open 
eyed inductive approach; the struggle of intellectual absolutisms 
against pragmatic or instrumental approaches has taken on fresh 
and sharp meanings; radical and conservative approaches to eco- 
nomic institutions cast their shadow, although they do not appear 
in the foreground. On the whole the quarrels turn out to be ul- 
timately not quarrels of method or even of doctrine, but of the direc- 
tions in which the body of legal institutions and doctrine is to be 
shaped. The body of legal thought as it comes down to us in any one 
intellectual generation is a curious blend of elements from the past 
that are archaic, some which possess continuing vitality, preoccupa- 
tions of the present, foreshadowings of the future. Each school, in 
its attempt to shape this material to its own purposes, will lay a vary- 
ing emphasis on the entities with which legal thought deals: on legal 
rules, legal doctrines, legal institutions and agencies, logical and 
philosophical truth, social institution, social fact and policy, class 
interest, state power. 

Within this common circle of interests many of the essays have a 
richness of implication and a freshness of their own. Professor C. A. 
W. Manning writes with intelligence, discrimination, and considera- 
ble wit of Austin and Austinianism. He revisits Austin as Words- 
worth once revisited Yarrow, and he finds, as Wordsworth did, that 
the reality rivals even the fond memory of earlier days. Since Austin 
first sought, in his Province of Jurisprudence Examined , to keep 
jurisprudence within well-marked limits, the stars in their courses 
have fought against him. The historical and sociological movements 
in jurisprudence have both crept aboard; new and strange growths 
have arisen in anthropology, psychology, political theory, radical 
economic policy — growths that have made the province of juris- 
prudence even more cluttered and untidy than Austin found them 
in his day; he has become a (air mark lor every young theorist im- 
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patient of the restrictions of an imperative theory of law or feel in*, 
himself too hemmed in by the precision of Austin’s method. We 
have grown accustomed to, and like Professor Manning a bit timl 
of, hearing Austinianism called narrow and mechanical. The very 
volatile and amorphous character of legal thinking today makes 11 
all the more necessary not to minimize the achievement of a man foi 
whom law was granite and whose mind was a deftly handled chisel. 

Mr. Robson’s just and ordered essay on Sir Henry Maine presents 
that amazingly fertile mind as a sharp contrast to the rigid analysis, 
the unsentimental and persistent way that Austin had of keeping 
his eye always on the object. Mr. Robson emphasizes Maine’s “hi 1! 
liant, comprehensive, illuminating generalizations,” the “eminent 
peak from which he surveyed the world,” the fact that “he blazed 
a great trail and opened up the heavens”; but he points out also ilt.tt 
later knowledge has shown many of Maine’s conceptions to be quite 
fantastic, and he adds some strictures especially upon his conserva 
tive political theory. There is much in the ferment of Maine’s mind 
that makes him “modern” although he wrote seventy-five years ago, 
and the explorations which we are making today into related fields 
in the interests of jurisprudence are in the tradition of the forays 
that Maine made. Despite these wide views Maine’s mind was no! 
flabby and liberal; it was tough and Tory; and he wrote some of the 
toughness of his Tory outlook into his glorification of private prop 
erty which he put ostensibly into the form of a discourse on Ancient 
Law. Mr. Robson notes (and this view may be found stated with 
greater particularity in Mr. Smellie’s very suggestive article on 
Maine in Economica) that for Maine private property and civil iza 
tion “are inextricably entangled.” Maine should have sat on oiu 
own Supreme Court. He would have been a worthy successor to 
Marshall, and he could have fought lustily in the days after the 
Fourteenth Amendment for due process and liberty of contract and 
the fabric of civilization — so lustily that it would have taken half a 
dozen Brandeises to undo his work. 

The frontal attack on Austinianism comes, however, not from 
Maine’s historical and comparative school but from some of the 
French and English jurists outside of it, and it has been directed noi 
only against the imperative theory of law but especially against the 
monistic view of sovereignty. This attack is quite adequately rep 
{ resented here. Mr. Ivor Jennings, the editor, writes of the French 
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institutionalists Hauriou and Ren.ud, who bie.d .1 lame lot the 
Catholic Church and natural law and attempt .1 Iiimmii <*! urn 
Thomism and recent institutional theory in 1 lui 1 .iii.nl mil In \iair 
Mr. B. A. Wortley writes of Geny, who is attacking the too 1 igneous 
method of interpreting the French Code and who makes a plea lot 
greater judicial discretion and for law as a social scicm c I’rolessoi 
Laski, himself a leader of the pluralist forces, contributes in Ins 
unfailingly lucid and trenchant manner an essay on Duguit’s con 
ception of the state, in which he points out that while Duguit is 
effective in his criticism of the exclusive claim of the state to sovei 
eignty his own constructive formulation of his legal theory is indc 
cisive. 

“It never does harm,” says Mr. Jennings at the conclusion ol 
his essay on the French institutionalists, “to be told repeatedly that 
the state is only one among institutions.” I should grant such a 
statement my mild assent, but I should point out the possibility that 
too continued repetition might in the end prove merely boring. 
And I should subscribe wholeheartedly to Professor Laski’s warn- 
ing that it will not do merely to deny the exclusive sovereignty of 
the state; such a denial must, in addition to rejecting the metaphysic 
it is attacking, construct for itself a new and more satisfactory 
metaphysic. And that is the one thing that both pluralism and in- 
stitutionalism, whether in economics, political theory, or law, have 
thus far failed to accomplish. The analysis of social institutions 
given by Hauriou and Renard seems pitifully inadequate when 
compared with the analyses of Veblen, Maclver, or Hamilton; yet 
even they have some of the indicia of transitional gropings for a 
reality not found in the narrower formulations. 

For the German theorists this metaphysical realm is the realm of 
certitude. The unfailing logic of Stammler and Kelsen has a ter- 
rible, insistent sequence even when it is crossing the widest of 
abysses. Professor Ginsberg’s sympathetic and discriminating anal 
ysis of Stammler is all the greater achievement when it is remem- 
bered that nothing short of expository genius would be adequate 
to make transparently lucid the thought of a man who defines law 
as das unvcrletzbar selbstherrlich verbindende Wollen. Mr. Lauter- 
pac ‘fit’s essay on Kelsen is so conscientious in its fidelity to the origi 
nal body of thought that it cannot help being arduous in the read 
ing; but it is ultimately rewarding. It requires a continuous 
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intellectual athleticism to follow the far-roving and exacting mind 
of Kelsen, and at least one reader can testify to being muscle-bound 
in the end. But no legal thinker today is so rich and challenging in 
all the resources and implications of his thought as Kelsen is. 

Both Stammler and Kelsen are rationalists; both are neo-Kantian 
in persuasion and critical in method; both are impatient of tin 
current fashions in the direction of empiricism and sociologism. 
But Stammler ends by basing himself vaguely on a theory of the 
objective ends of law, to be ascertained by reason; Professor Gins 
berg points out acutely that it is too abstract a view of reason, 
“which, while doing lip-service to a remote idea of reason, leaves 
actual law and actual morals at the mercy of empiricism and the 
blind force of tradition.” Kelsen on the other hand not only man 
ages to make metaphysical ends meet in his system, but also gives 
an overwhelming impression of the richness of philosophical re 
sources and the breadth of social vision which he possesses but which 
he is deliberately excluding from his legal theory. His thinking 
represents the most heart-breaking form of intellectual asceticism 
that one is likely to encounter. I cannot help deploring that soi 1 
of hara-kiri, because I feel that what is required today is not an 
austere dissociation between moral Weltanschauung and legal 
science but an equally austere and heroic attempt to effect a 
thorough integration of the two. Nevertheless, Kelsen will continue 
for a long time to have real validity for American legal thinkers. 
That validity lies in his unsparing treatment of the “needs of life” 
schools which are forever making the adaptation to social change 
an excuse for slovenly or emotional thinking. 

This is a charge to which sociological schools of law are always 
laying themselves open. Recent American thought, which is largely 
sociological, offers thus a delicate problem for analysis: in the 
march of legal thought it has been definitely in the vanguard, yei 
it may be questioned whether it has not pushed ahead so unheed 
ingly as to cut itself off from its base of supplies. Sir Maurice Amos’s 
essay on Dean Pound does not raise any such disquieting suggestion 
It is on the whole an urbane commentary in which one could hope 
that some ol the urbanity had been replaced by the sort of thorough 
going critical analysis which Pound’s importanc e warrants. Suc h an 
analysis would reveal that Dean Pound’s thought is neither so sum 
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mary in its outlines nor so static as Sir Maurice’s essay gives it the 
impression of being. Not so summary, because Pound has qualified 
and subtilized his sense of law as primarily an ideological entity, 
moving on an ideological plane, as also his animus against the “in- 
human strictness” and the “coldly syllogistic method” of the Aus- 
tinian school; not so static, because Pound’s thought has always 
oriented itself toward some specific intellectual and institutional 
situation in the law, seeking to change or reform; and it can accord- 
ingly be best understood in terms of such a development. But a 
rigorous analysis of Dean Pound might reveal also that, large as 
he will loom in the final history of American legal thought, he has 
been attempting an essentially impossible task. His thought has 
sought to move in two worlds. On the one hand, it has emphasized 
the lag of the law behind the realities of economic change, and has 
sought to close the gap; on the other hand it has consistently denied 
that economic realities have anything to do with the movement of 
legal ideas or institutions. This bifurcation has become increas- 
ingly obvious as Pound’s labors have borne fruit in the field of 
legal-institutional reform and attention has been shifted from his 
“social engineering” conception of law to his emphasis on the 
autonomous development of legal ideas. 

The American realists, while they have much in common with 
Dean Pound, find themselves on the whole leading the opposition 
at present. It is unfortunate that Professor Goodhart’s essay on 
them is the only one in the book which is so unsympathetic to the 
intellectual system of the subjects discussed as to put the reader 
definitely on his guard. Professor Goodhart gives the impression of 
being on a heresy hunt, and of having a decided flair for it. He 
writes with wit and abandon, and some of his sentences pack a lot 
of dynamite. The useful thing he has done has been to isolate five 
rather popular tendencies in present-day American thought and 
subject them to thoroughgoing analysis: the stress on the uncer- 
tainty and atomism of the law, the attack on logic, the stress on 
psychology, the attack on legal terminology, and the tendency to 
measure the law in terms of its effects. 

Some of these 1 should wish to deplore almost as much as Profes- 
sor Goodhart does. But I should hesitate to regard them as consti 
tilling a school. One would be hard put to it to discover among 
these live traits any common or unifying element. Much of the con 
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fusion in the discussion of American “realism” lies in the fact iIi.h 
it does not constitute a philosophical category or position. It is nun < 
likely to be based on an economic attitude or a social Welltm 
schauung. It derives from the general revolt against formalism 
which it shares however with Pound, Holmes, Cardozo, and even, 
to some extent, a rationalist such as Cohen. It derives more spc( ill 
cally, however, from a pragmatist-behaviorist-institutional set in 
social thought, and from a common economic liberalism. The real 
meaning, for example, of the intellectual passage of arms that Pm 
fessor Goodhart describes between Jerome Frank and John Dick in 
son is revealed less clearly in the pages of any book than it is in tlx 
work that these two men did within the Roosevelt administration 
Pascal’s remark that “three degrees of elevation of the pole revets, 
the whole of jurisprudence” might be equally applicable if tlu- 
reference were not to the physical climate but to the climate o! 
economic opinion. 
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The Theory of the Social Process 


T he history of the social-process concept is closely tied up with 
the history of the emergence of sociology as an autonomous 
study. Albion Small wrote that “all sociologists since Comte 
have more or less consciously assumed this concept as their major 
premise.” 1 And it was Charles Horton Cooley’s opinion that “the 
first requisite in the making of a sociologist is that he learn to see 
things habitually in this way.” 2 

The influence of the concept on the American sociological tradi- 
tion has been enormous. Small, in seeking to clarify the concepts 
by which an adequate foundation could be built for sociology as 
an architectonic science, selected social process as the basis for his 
construction and embodied an analysis of it in his book General 
Sociology (1905), which he afterward described as “a treatise on the 
category ‘social process.’ ” Earlier in the same year E. A. Ross had 
analyzed the concept at some length in his Foundations of Sociology , 
which Small described as “the first [book] in English to put much 
stress on the term ‘process’ as a scientific social category.” He added, 
however, that “Ratzenhofer had anticipated both books, and the 
term ‘social process’ has been used in a semi-unconscious and ama- 
teurish way by a great many people.” Small’s influence was impor- 
tant, since he was principally a student of the history of ideas and 
brought to the attention of the American group an account of the 
sociological tradition from the time of Montesquieu and Savigny 
which ran principally in terms of the making of social-process the- 
ory. The theory had a marked effect upon the thinking of Ward, 
(biddings, Bentley, Ell wood, Dewey, Mead, and Thomas in 


1 Small, Origins of Sociology 

* ('.ooley, .Social Cintt ss 
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America, and of Simmel, Oppenheimer, and von Wiese in (in 
many. But after Small the most important name in its developimm 
was that of C. H. Cooley, whose Social Process (1918) summed up 
the state of thought on the concept which American sociology li.ul 
reached in its maturity. Since then there has been a tendency 1.. 
carry it to an extreme, notably in the “Chicago school,” where ii 
became the central conception of sociology and the principal in 
strument of analysis. Society came to be viewed not only and pi 1 
marily as process but as a network of innumerable processes. 

Negatively the concept of social process represents an importam 
reaction against static theory. It is characteristically opposed to i!i< 
conception of society as structure, or society as a formal or staii. 
arrangement of blocks of material. As such it is closely tied up in 
the history of ideas with evolutionary thought, which did for iln 
whole of social thinking what the philosophers of history had sin 
ceeded in doing for themselves only by a gigantic intellectual efToi 1 
it shaped social thought in a temporal perspective. It thrust into 
the foreground of the philosophic consciousness the notion nl 
society as a developing organism achieving its continuity through 
some sort of selective process related to the performance of fun. 
tion. The study of the formal and the logical gave way to the study 
of development and activity. 

Where evolutionary thought was not completely triumphant .. 
literature of reconciliation arose, well illustrated in English 
thought by the writings of Bagehot, Ritchie, and Caird. It is on 
the whole quite easily explainable that the idea of process should 
have flourished in the intellectual climate of an age of rapid move 
ment in inventions, of swift social change, an age with its codes and 
standards in flux. To this historical reason must be added a more 
strictly psychological one, indicated by Henri Bergson’s remark: 

The consciousness we have of our own self in continual flux in 
troduces us to the interior of a reality, on the model of which we 
must represent other realities.” Similarly G. H. Mead, in a shrewd 
essay on Cooley, says that he discovered his society “from the inside. 

. . . Finding it in living, it was a process.” 3 

At the core of social -process theory is thus the notion of move 
ment, change, flux — of society as a continual becoming. “Society," 

3 "Cooley's Contribution to American Social Thought," American Journal of So,, 
<> l °gy, 35 (*929-30), 693-706. 


THE THEORY <>l I III SOI IAI I’Rot i 1 1 1 r, 

writes R. M. Maclver, “exist s only as a lime ■ seqtu in < Ii is .1 Ik 
coming, not a being; a process, not a product Su< i< iy 

lives on only as a changing equilibrium of present i el.tt ioiiships 11 ‘ 
Georg Simmel in fact took the position that, since so< i< iy is ncwi 
a product but only a process, one should not speak of sot iciy at all 
but only of socialization. And Ross called the social process pi i 
mordial, since it not only constituted society but logically prc< eded 
it. But apart from the negative value of furnishing an antidote 
against an undue structural emphasis in social thought, there is 
little in process theory itself that makes it a valuable instrument ol 
analysis. The mere flux, continuity, becoming, finally emerge as 
ends in themselves, and they tend to inhibit questions of the pur- 
poses or direction of the process or of differences of value in it. 
Social-process theory thus becomes a species of raw vitalism, in 
which the stuff of social experience is set up as the supreme and 
unquestioned value and as the final term in explaining itself. 

But this does not exhaust the importance of the idea. It must be 
seen as the center of a whole configuration of concepts ranged 
around it which are both historically related to it and logically 
implicit in it. These are: first, the concept of process itself; second, 
the concept of social interaction, or of society as a flow of relations 
between individuals; third the concept of historical and social con- 
tinuity; fourth, the concept of the organic connection between the 
individual and society; fifth, the concept of the social heritage; sixth, 
the concept of society as an organic unity; seventh, the concept of 
multiple factors and the rejection, in the problem of social causa- 
tion, of any particularist or determinist elements. 

The conception of society as an organic whole of interrelated 
parts goes back to Montesquieu, whose esprit des lois arose from the 
relation that the laws themselves bore to the whole of the social 
order, that whole constituting the esprit general. But it received its 
classic expression in Hegel, with his sense of society as an organic 
whole. In Hegel’s thought this theory of organic unity was com- 
bined with a theory of historical dialectic which emphasized the 
continuity of history. A similar emphasis is to be found among 
i he traditionalists, notably Burke and de Maistre, who counted 


< Society: lt\ Structure and Changes (i<i;u), chapter XX. 
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upon the ordered continuity of religion and tradition to knit to 
gether the social fabric and who insisted upon the organic con 
nection of the individual and society. Comte, whose formative 
thinking was not very far removed from the shadow of the European 
revolutions, followed the traditionalists in their appreciation ol 
the unity of society and the continuity of history. He saw histoi ) 
as development, although after a hierarchical fashion that was his 
own contribution; and he saw society and the realm of though i 
itself as organic wholes. 

To the influence of Hegel, Comte, and, later, Darwin in forming 
social-process theory there were added in the nineteenth centmv 
Marxian thought and the repercussions it aroused. This gave rise in 
a polemical struggle which revolved about two axes: the validity 
of what was primarily a conflict theory in the interpretation of 
social change, and the validity of the materialist interpretation of 
history with its selection of a single set of factors as constituting the 
dynamic of historic change. In sociology the conflict theory was 
represented by Gumplowicz and Ratzenhofer. While not in die 
main line of the Marxian tradition, they were largely inspired by 
the doctrine of the class struggle and extended a similar analysis 
to the sociology of racial and national conflict. They had considei 
able influence upon American sociology, principally through Small 
and Ward. 

The problem of the materialist interpretation, however, even 
more than the theory of conflict, became the storm center of Euro 
pean sociology in the last quarter of the nineteenth century. The 
counter-statement to the Marxian position found much support by 
reverting to Eichhorn’s theory of the complexity of society and the 
multiplicity of factors that must be invoked to explain the move 
ment of events. Multiple causation became the rallying cry of those 
who opposed or feared Marxian thought. This counter-statement 
took extreme form among the Russian liberal sociologists, such as 
Lavrov, Mikhailovsky, and Kareyev, and among the French solidai 
ists; both set out to defend the theory of multiple causation in the 
interest of libertarian democracy. Representing the middle ground 
between Marxism and traditionalism, they sought in historical 
continuity for the laws of progress which would justify and fortify 
their libertarian efforts. They debated incontinently the questions 
of the relation between the personal and the impersonal factors in 
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the historical process and of the relation bet ween (lie individual 
and society in the social process. The prevailing point ol view was 
that of the organic unity between the two. This is represented in 
German thought also in the work of Stammler, Simmel, and l)il 
they, and the basic preoccupation is perhaps best expressed in I )il 
they’s phrase, the Strukturzusammenhang, or inner unity, between 
the individual and society. 

It is significant that Cooley’s Social Process , which stands at the 
end of this whole historical sequence in the sociological tradition, 
includes the entire configuration of elements in social-process the- 
ory. Indeed the logical connection between them is clear. If so- 
ciety is a process and not a product or an agglomeration, it follows 
that it can be only a flow of relations or interactions between indi- 
viduals. Von Wiese’s definition is helpful: “We are all ‘relatives’ 
in the old, now obsolete, meaning of the word — that is, we are all 
persons relative to, connected with, or dependent on others. . . . 
Social process ... is the dynamic aspect of any given social rela- 
tion.’’ 5 And if society is a flow of relationships, it follows that his- 
tory is an unbroken continuity of such relationships — an evolu- 
tionary process in which, as in the organic world, nature makes no 
leaps and in which the most catastrophic act is the attempt to break 
with the past. For the individual by himself is helpless; he lives only 
through his relations with other individuals around him and even 
more through his relations with the individuals who have preceded 
him; it is the social heritage that they pass on to him, in the form 
of accumulated knowledge and crystallized institutions and vested 
interests, which enables him to muster the requisite skill and order 
through which he may survive. Thus in such a train of reasoning 
the question of the individual versus society becomes pointless, as 
social-process theorists are careful to point out: the individual lives 
only through society. 

This organic connection obtains, however, not only for any in- 
dividual and the society of which he is a part but for the society 
as a whole; the primary note here is the Hegelian “altogetherness of 
everything.’’ Not merely history but society itself is a seamless web 
which the thinker can break only at his own peril. The Marxian 
theory, borrowing as ii does born Hegel, is also an organic theory; 

f> I..M.W. von Wiese, System <ln dU^nncinen Soziologie , adapted and amplified l>y 
Howard Ileckei as Systematic S<>< iology (ip^y). 
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but in it the dialectic of history is moved by a set of partial Lit 
causes: the organization of production is so bound up with ili< 
other social manifestations that changes in it produce correspond 
ing changes in them. But the main line of social-process theory is 
organic in a quite different sense. It does not admit of any part it u 
larist emphases, and it sees a qualitative homogeneity in the eniii< 
social process. The problem of social causation becomes thus in 
finitely complex, permitting no simplification. A change in any 
part of the social process is to be accounted for only in terms <>! 
changes (which are both cause and effect) in a multiplicity of facto i s 
in the rest of the social process and, by ultimate logic, in the whole 
of it. 

The implications of this entire complex of theory for social 
change and its consequences for social action are far-reaching. By 
stressing the unbroken continuity of history and society it tends to 
bolster the status quo and to inhibit revolutionary action which 
might break with the past and endanger the fragile social heritage. 
The change that the theory envisages is in reality only that of con 
tinuity and not radical or revolutionary change. By positing t In- 
organic relation of society and the individual it places the locus of 
the social process and the locus of change in the mind of the indi 
vidual, denying society as an objective reality and denying also the 
sweep of impersonal forces in history. 

On the whole, social-process theory represents the liberalism of 
the realm of sociology. It has furnished the foundation for progres 
sivism in political and educational movements and for an entire- 
program of social work and social reform. Sociologists have for t In- 
most part followed Cooley’s injunction and adopted it as their fun 
damental intellectual attitude. But its very indecisiveness has done 
much toward preventing the achievement of an adequate theory 
of social change or social causation. And through its function of 
rationalizing the adherence to the status quo and the fear of revolu 
tionary action it has in the movement of events carried implications 
of a definitely anti-liberal character. 
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The Pattern of Dictatorship 


T he contemporary concern over the advance of dictatorships 
is not merely the expression of our democratic bias but 
proceeds from deeper intuitions. There are moods in history 
when the world map is in essence a military chart, and every govern- 
mental change in even the least important country comes like a 
bulletin from the battlefield, laden with fateful significance for the 
entire world outlook. Our present mood is one of these. 1 here are 
still some minds, of course, that persist in regarding the new dic- 
tatorships as momentary departures from the democratic norm, 
just as there are some at the other extreme to which they seem com- 
pletely catastrophic, spelling the end of the world, the jumping-off 
place for civilization. We must reject both these perspectives. But 
one thing may be said for certain: we are dealing here not with a 
few sporadic and abnormal seizures of power but with the political 
fiber of an entire period. The question may well be posed whether 
we are not entering upon a new age of despots. 

If so, it means that the liberal-democratic state — whose founda- 
tions were laid in the English constitutional struggles of the seven- 
teenth century, which achieved its great victories in the American 
and French Revolutions, and which reached its classic form in the 
nineteenth century — is in that classic form no longer possible. So 
completely has it dominated the whole span of the past few genera- 
tions that it has been accepted in rhetoric even where it was not fol- 
lowed in actuality, and under its influence Marxist theory itself 
tended to interpret the dictatorship of the proletariat in constitu- 
tional terms. That era of unquestioned acceptance is at an end; the 

i This was a paper read at the meetings of the American Historical Association, 
December 1933, first published in the Yale Review in 1934 as “The New Age of 
Despots” and iatcr reprinted in (biy Stanton lord, ed., Dictatorship in the Modern 
World (1935; 2nd ed.. 1939). Although events have moved rapidly in the past five 
years I have thought it better not to make any changes since the original publication. 
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present struggle for power marks its passing. !• veil il the <lnno< Mil. 
state survives in some form and is not completely swepi away, ii mil 
re-emerge in a new shape, bearing the impress of the struggles 11 r, 
now waging with dictatorship. 

But the very sharpness of the clash between democracy and <lu 
tatorship exposes us to the danger of simplifying both and ..I thud 
ing of them as two absolutes, locked since the beginning <>l tin 
centuries in mortal struggle and now again confronting ca< h <>ili< 1 
Dictatorship is undoubtedly old, as democracy is old or kingslup 
It has a tradition of its own. But in such matters tradition is mum 
portant, except in so far as it enters as an element into the inn I 
lectual climate of the new regime, causing Mussolini to talk about 
Caesar and strut like Bonaparte, and Hitler to revive the glon. s 
of the Cromwellian revolution. My meaning will be clearer il I pm 
it into extreme paradoxical form: that the dictatorial powet its. II 
is far from being the important fact about the modern did at 01 ship 
We have grown accustomed to thinking of any sort of concent 1 at i. >n 
of power in the hands of a man or of a group as despotism, and ate 
prone to guard too jealously a democratic dispersion of powci . But 
the reality today is not dictatorship as an abstract idea, opposed in 
a timeless dualism to the idea of democracy, but dictatorship as 
it is set in the struggles and dilemmas of our own age. What really 
counts is the scheme of society and view of life represented by tin 
dictatorial regime, the process of building it, and the consequent es 
that flow from it. The power of the dictator is, of course, the conn a I 
fact of this scheme. But it derives its meaning, whether sinister 01 
salutary, from its relationship to the rest of the pattern. It is this 
pattern of dictatorship that must be subjected to analysis. 

It is now almost two decades that dictatorship and the threat of 
dictatorship have dominated the political scene in the Western 
world. The collapse of the great Central and Eastern European 
empires even before the end of the World War left the ground 
completely open for that struggle for power which is always latent, 
even at the height of order and security; and constitutional dcmoi 
racy was not strong or militant enough to seize and hold the powci . 
In almost every country of Europe that has been hard hit by the w.u 
three groups fought it out for supremacy— the liberal-socialist bloc, 
the communists, and the conservative bloc of large landholders, 
heavy industt ia lists, and bankers. T luce principal t ypes of di< i.uot 
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ship were evolved, First, the < 0nsiiiuti011.il dictatorship by the 
liberal socialist bloc , represented typically by the Kerensky, Karo 
lyi, and Binning regimes. These were generally the first to profit 
by the revolutionary overthrow of the monarchist and reactionary 
governments that had fought in and in most cases bungled the war. 
between the anxious passions at the extreme left and right their 
via media , however, proved unstable. Second, the communist dic- 
tatorships of Lenin and Bela Kun, which moved like a specter across 
Europe in the days just before and after the Armistice, like a specter 
dominated the wranglings at Versailles, but except in Russia left 
only spectral and impermanent results. Third, the counter-revolu- 
tionary or White dictatorships, successful where the socialist and 
communist revolutionary movements proved premature or un- 
stable — in Poland, Finland, Hungary — and leaving in their wake 
a White Terror that will rank among the most ghastly episodes in 
all history. 

To these must be added a fourth type — the fascist dictatorship — 
which has thus far proved more durable and effective than any of 
the others. As it evolved, principally in Italy and Germany, it has 
been closely related in spirit and objectives to the counter-revolu- 
tionary movements but has included more affirmative elements. It 
has sought not merely to fight Marxism defensively but has de- 
veloped an affirmative ideology that would make it more effective 
in the struggle. It has wakened responsive movements in countries 
as diverse as Austria, the Balkan states, France, England, Ireland, 
America, and Japan. It is today the focal type of dictatorship, grow- 
ing continually in definiteness and universal applicability, engag- 
ing the energies and loyalties of ever-wider groups, constituting 
itself the opponent at once of the constitutional-democratic state 
and of Marxist movements. There was for a time a disposition to 
say that fascism was a polity unique to Italy, to be explained only 
in terms of Italian national psychology and traditions. But the 
movement of events finally took this question out of the realm of 
academic dispute. After Hitler’s great parliamentary gains Musso- 
lini remarked: "Whoever says that fascism is not an exportable 
commodity is mistaken.” It is on this "exportable commodity” 
that our analysis of the pattern of dictatorship will center, drawing 
also, of course, upon the communist and earlier counter-revolution- 
ary dictatorships wherever that can be done without doing violence 


to l licit own contexts. ()n llu* whole, howevei, n must he* iiuide 
qiiiu* < lc.it lh;il in terms ol [impose, ideology, ,iikI ii.kIhkmi time 
is I >ii ween the* lase is! (lit latorsh i | is and t lie die (atoi si i i p ol llu* pi ole 
lariat a deep and unbridgeable ( basin. 

But it is not only the contemporary persuasiveness ol last ism and 
its position as the focal point lor antidemocratic action that make 
it the important pattern of dictatorship today. Kven more erne ul 
is its continuity with the whole line of development of the Wcstei n 
state. There has been a marked tendency to attribute the growth 
of fascism to post-war conditions — to the Carthaginian peace wilh 
its stigma of national humiliation, its unsatisfactory territorial ad 
justments, its problems of demobilization and unemployment, its 
widespread monetary inflation, its legacy of national hatreds. This 
is sound enough as far as it goes, but stopping there it is truncated 
and provincial. These influences are themselves merely the crystal 
lization of forces inherent in modern economic and political dc 
velopment. The war, the peace that followed it, the depression that 
followed both, were the logical consequences of our capitalist 
individualist economic organization and our system of nation-states 
Wherever the dominant economic groups found that neither the 
liberal-democratic state nor the constitutional dictatorship could 
preserve national unity and fight the threat of communism, they 
were willing to scrap both types of government and accept in theii 
place the anti-liberal, anti-proletarian fascist dictatorship. By what 
was more than a happy coincidence, their own interests and those ol 
the fascist movements were rooted in a militaristic nationalism. The 
fascist dictatorship has thus become the mailed fist thrust out in 
defense of the capitalist nation-state. In the future wherever pro 
letarian movements or economic collapse threatens the two basic 
institutions of capitalism and nationalism, and wherever the demo 
cratic state is unable or unwilling to defend them, we may expect 
that the struggle for power will center in the fascist dictatorship. It, 
in short, we are really to have a new age of despots, then here is the 
design for the despotism. 

This design should not be conceived as too clearly and sharply 
etched. Actually fascism smells of the blood and dust of battle, in 
which fixed principles are so many impedimenta. It has had to 
make its way amidst treacherously unstable national and interna- 
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fixed principles, they proceed unceasingly tow-ml <"•< ^ ■ • 

Lure well being ol the Italian people.” And Hitler. despite the 

“unalterable” character of the twenty-live propositions early laid 
down in the party platform, has proved himself a consummate op- 
portunist. But pattern there is none the less in the fascist dictator - 
ship— not in the ordered consistency of doctrine and action but in 
the significant relation between the objectives, techniques, and 
doctrines of the dictatorship and the interests it represents. 

In the making of any dictatorship three principal stages are 
cernible — the preparation for power, the thrust at power and the 
entrenchment in power. The first is occupied with the laborious 
building of a movement, and must find ways of reaching and en i 
ino mind and heart and will. It creates therefore an ideo ogy, 
leader a technique of persuasion, and an organization for action. 

OfLese the ideology, or system of ideas, is the most conspicu- 
ously paraded-and is perhaps the least important. It constitutes at 
best the rhetoric rather than the logic of dictatorship, and is to a 
large extent a rationalization after the fact. The fascist ideology 
falls rather naturally into several groups of elements. There is mt 
what we may call the anti group, in which fascism dec J? r f? 
anti-liberalism, anti-tolerance, anti-parliamentarism anti-elect 
ism, anti-equality-in short, against the whole machinery and al 
ideals of the liberal-democratic state. The indictment, whic 1 ias y 
this time thoroughly entered the modern consciousness, is that 
democratic state consists mostly of talk, that in crucial emergencies 
it has produced paralysis rather than action, and that through is 
weakness it has permitted the victory of alien and bolshevist e 
ments. Against these-communists, socialists, Jews foreigners it 
directs its primary hatred, holding them responsible for the de- 
cadence or the anarchic violence of the preceding regimes 

The second group of elements in the ideology consists oi the cu 
of the nation-state and of the related patriotic and militaristic vir- 
tues that are to heal its wounds and restore it to its former g ory. 
The nation is the cohesive force that must override every class, sec 

tional, economic, or religious loyalty. 

The third, and in a sense the crucial element is the concept o 
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order. Unlike l lie loose knit I . i w -and 01 dn concept <»l llic must n u 
tional state, this is a militant, ( h i ving concept . It seeks |<> stamp mu 
all dissident elements, create the structure <>l the coipmate 01 in 
talitarian state, bring firmness and authority where libertai i.mism 
and tolerance had existed, establish a set of known relationships in 
a system of status, and a hierarchy at the apex of which stands th< 
leader of the party and the guardian of the state. 

Finally, add to these three groups of elements the myth o| .1 
cultural renaissance, and you have a complete and rounded ide- 
ology. The renaissance as embodied in Italian fascism has its vai ml 
roots in the Roman imperialist tradition, the old Risorgimnito, 
Marinetti’s Futurist movement, and Mussolini’s own contempt fin 
the old men and his zest for giovinezza. In Germany there are hoik 
of the futuristic elements, more stress upon the return to the pimn 
tive Teutonic virtues, and the intention of eliminating all i.k i d 
strains except the "Aryan,” which has been traditionally the < ai 1 m 
of those virtues. 

Such an ideology, given the purposes it is to serve, is an im 
mensely skillful construction. It shows that its framers have Ieai n< d 
the primary principle of the whole business — that an ideology must 
create and manipulate hatreds as well as loyalties, that it must make 
use of the most deeply ingrained habits and prejudices, that it must 
lull inferiorities and direct cruelty and despair into politically use 
ful channels. The spirit or Geist of fascist and Nazi culture is iikih 
than a literary expression. It has served like a huge tide to float an 
entire political revolutionary movement. 

The most important symbol and emotionally the most evocative 
figure in the entire movement is the leader himself. But to say (his 
is to say nothing more than could be said of any outstanding 1 lolly 
wood star, whose appeal lies partly in her beauty, partly in the kind 
ness of lighting and the make-up artists, and partly in the expei 1 ness 
of direction and the ministrations of a huge sales and publicity stall 
The dictator, like the movie star, has been excessively romantic i/e<l 
A glamour-starved populace, both in his own country and abroad, 
creates the myth of a superman who focuses all the energies of Ins 
time and dares put an end to inaction. By enlarging his stature they 
succeed in compensating for their own dwarfed and stunted statute 
in an industrial age. He is il Duce, unser Fiihrer. lie sways tens <>l 
thousands by his daemonic oratory; he moves about in a continuous 


liyst ei i< a I pill ade; whei e v< 1 lie goes heels ate < Ik ked, hands use to 
salute, hoarse and eagei I lu oats do him homage. In due coni sc* (Ins 
begins to te ll on him, lot lie is genci ally a pet son capable ol pel snad 
ing and hypnotizing not only others but even himself. If, to begin 
with, he was only a man who wanted to be dictator, he ends by 
becoming a combination of Caesar and Messiah. And naturally so, 
for he comes at the end of a long romantic sequence. All the cen- 
turies of romanticism, by emphasizing genius and leadership and a 
Promethean defiance of fate, have contributed to his construction. 
He stands there, mystic, adventurer, orator, fanatic; the man of 
action who moves by his words, the man of words who incites to 
action; the hero of our time, which had begun to fear that it had 
lost its capacity for hero-worship. 

But this is only half the story. The other and more important 
half is that the building of a dictatorship is, under the modern con- 
ditions of the machine age, a large-scale industry, and the leader 
himself, therefore, a part of the machine process. A successful move- 
ment toward a dictatorship must enlist a membership, arrange 
meetings and speeches, gain the help of the press or establish a 
party press, distribute propaganda, win over the aid or connivance 
of the police and the army, penetrate the churches, clubs, and trade 
unions, build a party organization with local units and leaders, 
equip, arm, and pay a private army. It must, in short, add to all the 
business requirements of running a successful party the further 
burden of running a military establishment, staging a revolution, 
and preparing for a new social order. All this requires organization, 
advertising, salesmanship, and financing. The dictator is, then, 
really the product of romanticism who finds himself part of a huge 
administrative organization. He is a Byronic figure caught in the 
machine age. He stands thus at the confluence of two worlds, an 
enduring witness that history is not a matter of clear sequences but 
shuttles back continually from present to past in weaving its un- 
broken web. 

Thus the leader not only rides the movement but is ridden by it. 
He becomes part of a whole train of needs and purposes and tech- 
niques and consequences. He may become not a symbol but merely 
an instrument, used by the interests that can afford to dig down in 
their pockets to furnish the sinews of war, incapable of retreat, 
unable to go on without them. Once they have accepted him it be- 
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tics alt ri hilled lo him; il lie does not, they cm he < mm led lot him. 

1 he earlier analysts ol the fascist die laioi .ship, impiessed by*ili< 
fact that it had found fertile soil in the <lr.sp.iii and desolation ol 
the middle class, held that it was a middle class movement to sc< me 
the interests of that class against both the proletariat and lIic capital 
ists. But this is to mistake a favorable soil for an effective four 
Like the Russian peasantry in regard to communism, the middle 
classes in Italy and Germany were willing to tolerate and even aid 
the fascist movements. Theirs was the nationalism that was whipped 
up to a fury; theirs, the most credulous, was the intolerance; t hci is. 
the least class-conscious, was the hatred of class groupings; theirs, 
the most stereotyped and culturally starved, was the reveling in th< 
symbolism, the insignia, and all the trappings of an opera bouffr. 

But the real stakes were those of the industrialists and land 
owners. It was a large banking house that first gave Mussolini 
financial backing, and the Thyssen steel bloc that gave Hitler his 
In both movements there was a definite progression away from the 
mild socialism with which they had begun to an out-and-out con 
servatism. The invectives against bankers in the Nazi propaganda 
grew increasingly milder until they ended lamely in the distinction 
drawn by Feder, the party ideologist, between productive and tin 
productive capital, the latter presumably belonging to the Jews 
Long before the party purge of June 30, 1934, Hitler dissociated 
himself from the left wing of the party, represented by Strasser and 
the Nazi-bolshevists, after which he was able to be more persuasive 
in the speeches he made before private gatherings of the great in 
dustrial magnates. They, on their part, when they had got ovei 
their initial distrust of demagogic methods and irresponsible pci 
sonalities and had seen through some of the phrase-making, were 
not unwilling to join their fortunes to a movement that could vital 
ize the flagging opposition to radicalism. They shrewdly saw that 
the two could march to power together. There was one clear com 
mon ground on which the industrialists could meet the Nazi and 
fascist leaders — common hatreds and common nationalist zeal. Not 
only were they tied together by economic interest; they were both 
tied impalpably to the nation-state by all the symbols in which 
they had come to believe. 

With an ideology, a leadership, an organization, financial sup 
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vested interests, the remaining task in die pieparalion loi | ,,,u< 1 |1 ' 
systematic terrorism. In the terrorism that follows die sut < rssltd 
establishment of a dictatorship there is little to choose between the 
Reds the Whites, and the fascists, except, of course, as one may 
sympathize more or less with the particular aims that terrorism 
serves. But terrorism as a systematic preparation for power, as a 
way of keeping one’s own military impulses in trim while crippling 
and demoralizing the enemy, is a specific characteristic of the fascist 
movements. The basis of operations is the party army— in Italy 
the black-shirt fascist squads, in Germany the brown-shirt storm 
troops. Similar private armies are found, in a more or less de- 
veloped state, wherever a fascist movement has taken hold. 

Such an imperium in imperio would have seemed inconceivable 
in a strong nation before the war, but the disintegration of the 
state power in both countries after the war reduced the state to a 
police force attempting to keep the peace between armed camps. 
The typical activity was squadrism — terrorization by bands rov- 
ing over the countryside or squads descending suddenly upon a 
trade-union headquarters or a newspaper establishment and de- 
stroying it, or kidnaping some too troublesome member of the op- 
position and beating him into unconsciousness. Such strong-arm 
work often got beyond the control of the leaders themselves, who 
strove to discipline some too zealous squadnsts or storm troopers, 
or attempted to dissociate themselves from specific acts of violence, 
as Mussolini did in the instance of the murder of the socialist 
deputy Matteotti. But this must generally be taken as an official 
dissociation, which does not necessarily exclude the usefulness of 
the act to the movement or even a personal desire that it be carried 
out. When an entire movement is deliberately founded upon a 
philosophy of violence, it is somewhat casuistical to repudiate par- 
ticular acts. To an American with a law-and-order tradition 
inherited from Anglo-Saxon constitutionalism, it would seem un- 
thinkable that private armies or strong-arm squads should be a - 
lowed within the state if it were not that we had our own racketeer- 
ing and gangsterism as instances. In either case the state s capacity 
to*" enforce order has broken down, and private organizations for 
protection and attack operate interstitially in the particular area 
of activity where the state is powerless. 


To be effective, such a preparatory reign ol inioi must have* (lit 
sympathy, or at least the toleration, ol (he police, (he 
the magistiates. Heie a lascist movement , appealing to ii.ii 
and militarist attitudes, has in a capitalist minded people a delimit 
advantage over whatever private armies the socialists <>i <«iiiiiiii 
nists may possess. In Germany the republican regime made its < i u 
cial error by carrying over the police, the judiciary, and the at my 
officers from the monarchy. They stood by inactive while ih< 
strength of the republic was being whittled away by civil dissen 
sion, allowed assassination and terrorist acts to go unpunished, and, 
when the crucial time came for the coup d'etat, aided the tiansh i 
of power. In Italy there was open camaraderie between the squad 
rists and the police, and in the March on Rome, Mussolini was 
able to make a grand gesture by placing at the head ol each ol ih, 
five divisions of his Black Shirts a regular army general. 

Given such a situation, the actual thrust at power is less dramai i< 
less dangerous, and — if we may put it so — less crucial than is gen 
erally conceived. If the preparatory work has been done thoroughly, 
it is a relatively formal affair, those in power being less concerned 
with a militant defense against the movement for dictatorship than 
that they be offered a sufficient show of force to save their hues. 
The March on Rome served this purpose quite adequately, and 
neither the prime minister nor the king cared to engage Mussolini 
in an actual trial of strength. In Germany Hindenburg and Pa pen 
counted on being able to control Hitler more effectively when he 
was given the responsibilities of ministerial office. In both countries 
the nature of the cabinet system gave the transfer of power a pai 
liamentary form, ironic enough considering the anti-parliameniai y 
character of the movements. The genuine danger to the reali/a 
tion of the dictatorship comes not from the existing regime but 
from the possibility of a general strike. But this possibility is con 
siderably decreased by the memory of past terrorism, the speedy 
destruction of the workers’ press, and cleavages in their own ranks. 

With the dictatorial party in power, the road to the establish 
ment of the dictatorship itself is, even under a parliamentary sys 
tern, swift and certain. The party can accomplish under the guise 
of legality what it could not have accomplished as a revolutionary 
movement. This was especially true in Germany, where the rever 


rncc* Ini (he Male and Ms him I ionai irs is deeply mgi, nurd in the 
individual burgher. The In.sl (ask beloie (he new govci nmenl in 
dissolving (he parliamentary stale is to stamp out all opposition. 
All the opposition armies arc disbanded, their parties outlawed, 
their press destroyed, their funds confiscated. The reign of terror 
is intensified: it becomes incredibly brutal, merciless, calculated; 
it is now directed against those who are defenseless and pleading. 
Those who are spared death and do not succeed in fleeing the 
country are, as in Germany, placed in concentration camps or, as 
in Italy, exiled to penal colonies. The tactical principle governing 
all these operations is that everyone in any way connected with 
one’s enemies is, if not already a political offender, at least po- 
tentially one, and should therefore be put out of the way. 

With equal thoroughness all the government services are purged 
and refilled with party men. This not only assures the entrench- 
ment of power but takes care of the supporters who have been 
clamoring for jobs and helps the movement to get on the band- 
wagon. The government’s licensing function is used to rid the pro- 
fessions of undesirable elements, and even the large business cor- 
porations have party agents placed on their boards of directors. 
The technique of effecting so complete an entrenchment in power 
has measurably improved with experience, so that Hitler was able 
to accomplish within a few months what it took Mussolini as many 
years to do. But in Hitler’s case the added speed and ruthlessness 
overshot their mark: hence the jerry-built structure of coercion and 
the need for terroristic purges within the party. 

The dictatorship is now ready to lay down the lines of its com- 
pleted polity. This includes the single-party system, the thorough- 
going local party organization, both in local communities and in 
the factories, the transformation of the party army into a party 
militia, the control of all the agencies of communication and educa- 
tion, the focusing upon youth of a propaganda that associates with 
the discipline of the movement their holidays and social pleasures, 
the all-powerful '‘blood and iron” state, and the hierarchical con- 
centration of party leadership and state power in the hands of the 
dictator. Some of the main lines of such a polity — given, of course, 
the fundamental differences that may exist in aims and conse- 
quences — are common to both the developed communist and the 
developed fascist dictatorship. Sidney Webb’s phrase describing the 
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Communis! Party as the* “sled IVamc' ol Soviet sn< i « i y would .1 1 * j •! \ 
c(jually to the Nazi and Fascist Parlies. Relieved ol llie 11s11.1l iif»fl 
of competing with other groups lor power, ihc single p.uty sysu in 
represents a new conception of the function of die |).uiy. Ii hr 
comes, along with governmental services, an arm of the admittr. 
tration, and the more effective arm- waichful, zealous, selling 1 1 ic 
pace, and taking the leadership in every area of soc ial activity. I In*, 
requires discipline and periodic purgings of the party nirmbn 
ship. It requires also a far-flung local party organization. In tin 
Italian polity this led to the system of rasscs or small party 1>osn< 
exercising continuous and often irresponsible local coerc ion a 
system whereby, as one Italian deputy put it, Italy had not only a 
central dictator but “9362 miniature dictators, one in each town 
Germany, too, is covered with little Hitlers and Russia with little 
Stalins. The fiber of the central regime cannot help penetrating to 
every crevice of the entire polity. 

The other important cadre of fascist political organization 1*1 
the corporate or totalitarian state. This involves characlei ist ic all\ 
the organization of the economic groups that compete for thr dr. 
tribution of the national income into government-supervised as 
sociations, or “corporations,” with the government holding the 
balance of power. All open conflict in the form of strikes and lex I 
outs is banned and the labor movement is nationalized. Hut this 
does not mean that the dictatorial regime involves a genuine* sys 
tern of economic control or even of state capitalism. The essential 
outlines of private property as an institution and individual pmlit*. 
as an incentive are retained. What the dictatorship aims to do is 
to prune capitalism of its irresponsible individualism, assure* 11 .1 
steady return, and insure it against labor difficulties. The corporate 
state is then far from being the stato forte in the economic spline* 
If it is a despotism, it is here a benevolent despotism. Hut every 
where else its sway is undisputed, with the important exception ol 
the Church. Both in Italy and Germany only the churc hes con 
tinue to compete with the state for the allegiance of the indi\ idual 
citizens. The state has not been able to make much headway in ah 
sorbing them, largely, perhaps, because the belief in religion is an 
act of faith more richly and deeply rooted even than beliel in the 
nation or in a great leader. 


The | ,,u I ol the* cliclatoi ship vvliic !i is put to the gieatesl Mi a in 
by the accession to powei is the* (lie lalof himsell < )vei night lie is 
compelled to assume a double role to combine the glamom ol the 
revolutionary extremist waging mein Knmpf with the sobering 
responsibilities of power, which call continually for compromise 
and qualification. He must continue to preach militarism and huge 
armaments, yet somehow keep from getting embroiled in an in- 
convenient war; must continue his anti-labor policy, yet keep the 
productive forces of the nation going; must continue to be a myth, 
yet function as a reality. Yet his prestige grows, even with every 
fresh factional split in his party; for the essence of party divisions 
in a single-party system is the vying over loyalty to the leader. His 
best security is the knowledge that on him and him alone depend 
the little islets of power he has created for every man in the or- 
ganization. 

But though their immediate aim may be spoils and power, the 
ultimate vision of the adherents to a dictatorship is far different. 
The democratic bias ends too easily in attributing to any dictator- 
ship only a vision of earth and no vision of heaven. The dictator’s 
heaven is contained in the society he is aiming to establish. This 
society contains three essentials: it is aristocracy, it is built upon 
a definite system of status, and its thought and culture have been 
purified of all imperfect elements. 

The notion of the “elite,” which has taken the imagination of 
the fascists, represents the revival of old impulses toward aristocracy 
which democratic industrialism had completely repressed. The 
aristocracy of the upper bourgeoisie under capitalism had never 
really been a satisfactory one; it had been too mobile, too new and 
callow, too .accessible to Jews and upstarts. The fascist dictatorship 
aims to create a new elite, or else to entrench the old landowning 
aristocracy and give it an official stamp. Below this there will be a 
system of status, forming an ordered and stable society in which 
each individual shall have his definite place. The women are to 
be taken out of industry and brought back to their old position in 
the home and encouraged to rear children. All the elements of the 
population that cannot fit into such a scheme must be stamped out 
or allowed to wither away, and there has even been some discussion 
in the German dictatorship of sterilization for the non-“Aryan” 
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elements. Thought and culture too must Ik* brought undn politi 
cal control, lest the heavenly city of the dictator and the elite he 
tainted by earthly dross. 

It will not do to dismiss all this as a madman’s dream of powei 
It is a complete scheme of life. It seems at first sight to represent a 
reversal of our whole cultural and political drift during the past 
three centuries. Actually, however, it is a direct and natural out 
growth of our present society. The dilemmas that fascism seeks to 
resolve are our dilemmas, the institutions it wishes to conserve arc 
the basic economic institutions of our society, the loyalties it ap 
peals to are the loyalties that attach to the nation-state which we 
have created, the militarism it exploits is the same militarism that 
leads to our own wars, the passions it channels to its purposes arc 
the race and class passions that grow out of the competitive struggle 
inherent in our society. 

Most significant of all, the techniques upon which the dictatoi 
ship chiefly relies, both in building and maintaining its power, arc 
in reality those used, though less arrogantly and with a less ex 
plicit political intent, in a democratic society. I am not referring 
to the Black Shirts and the Brown Shirts, to the March on Rome nt 
terrorism, but to that entire mastery of mass persuasion without 
which all the shirts would have been only so many yards of doth 
and the March on Rome merely a paranoid fantasia. The demo 
cratic state has had to dispose of an increasing amount of unneeded 
products that its machines were turning out, it has had to drum 
up the war fever, and it has had to give its masses the illusion o! 
power while withholding the actuality. To do all this it evolved i 
technique of advertising and of high-pressure salesmanship, .i 
flamboyant journalism, a radio and a cinema that stamped the 
same stereotypes on millions of brains. We have been naive enough 
to believe that our nationalism and militarism, our race and ( kiss 
conflicts, our advertising and salesmanship, our techniques for in 
fluencing opinion and manipulating the effective symbol in sway 
ing mass emotion would always remain in the same pattern. But 
under fascism an economic and political convulsion has disai 
ranged the pattern and is forming its elements into a new one. "We 
think with our blood,” says Hitler, and there seems to be something 
a bit alien and shocking about the irrationalism that undct lies siu h 
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a statement. But actually that is the Basic \nnnisc of all the tech- 
niques of mass persuasion wlm li we have ourselves been using. 1 be 
most damning blow the dictatorships have struck at democracy 
has been the compliment they have paid us in taking over (and 
perfecting) our most prized techniques of persuasion and our 
underlying contempt for the credulity of the masses. 

The recurring question about the fascist dictatorships that have 
established themselves is how long they will survive. It is evident 
that they have effectively stamped out opposition, and that they are 
using with consummate skill the entire apparatus of school and 
press and radio in inculcating civic loyalties and “teaching the 
young idea to shoot,” to their own purposes. Short of economic 
collapse or a catastrophic war there is no reason to believe that 
these dictatorships will not endure on into the calculable future. 
What strains and stresses may be developing meanwhile that may 
cause their eventual disruption we have no means of telling. There 
is a copybook maxim that “nature, expelled with a pitchfork, ever 
returns.” This would be a consolation to the believers in democ- 
racy— if only they could be certain that nature is on their side and 
not on the other. It is possible that responsible constitutional 
government under the conditions of industrialism demands too 
much both of the human brain and the human will. It is possible 
that democratic government has been able to survive as long as it 
has only because it has operated under the surplus economy of the 
period of an expanding capitalism. In either case the real aberra- 
tion will prove to have been the democratic effort of the past few 
centuries; and the pattern of dictatorship with its submission to 
authority, its entrenchment of the powerful economic interests, its 
gaudy adornments, its system of status, its intolerance, will invest 
with a deep security a new age of despots. 
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The School and the Common 

Man 


I n A capitalist democracy the position of the scliool system is 
something of a puzzle. It is the arm of the state and the laithhil 
servant of the economic interests that the state gives political 
expression to; yet it is also one of the main reliances of the imdu 
lying population which by accessions of knowledge seeks to pic 
pare itself for power. The school system is the channel through 
which all the impalpable but powerful social conventions that sup 
port the status quo can be directed to the point of greatest dice 
tiveness — the minds of young people; yet at the same time then 
is instilled in those minds that most powerful corrosive of so< ia 1 
institutions — the capacity to read. Seen as a polarity within the 
state this may go some way toward explaining the dual strain in 
our educational history — etatisme and academic freedom. Seen as 
an inner contradiction in education itself, it gives point to the 
desperate confusion in the social thought of outstanding Americ an 
educators. 

It is with a considerable awareness of this fundamental duality 
that Professor Curti has written his analysis of the social ideas nl 
our educational thinkers. 1 * * It is not a book that dissects educational 
thought in a vacuum. It silhouettes it against a developing system 
of business enterprise. It is a rich, detailed, well-documented study 
— but, more important than that, it is one that could have been 
written only for a generation whose principal interest in edu< at ion 
is the way in which it affects the survival and transformation ol 
state power. 

The theme itself has a dramatic force that American intellectual 

1 The Social Ideas of American Educators, by Meric Cuni (Report of the Com 

mission on the Social Studies: Tart X). New York, Scribner, 1935. 
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historians have nevei done just i< e to. I he 1 cal pi ol agonist through 
out is the common man and the* making ol his mind. I 4 . at h suet es 
sive movement in American lile lell a deposit on his consciousness, 
and it left also its imprint on the school system which helped form 
his consciousness. The American Revolution was never to a great 
extent a social revolution because it was never consolidated within 
the mind of the common man. The Revolution swept by education 
and left it relatively unchanged. The schools were allowed to keep 
their class foundations. A new constitutional structure strength- 
ened the old oligarchic lines of the polity which the schools were 
now conscripted into strengthening further. 

When the radicals finally came back into power — under Jefferson 
and again under Jackson — they were either unwilling or too weak 
to use the schools deliberately as a democratic weapon with which 
to challenge the holders of economic power. For they were pri- 
mary 1 / western farmers and city mechanics, and the reach of their 
demands was the extension of state-subsidized education to the 
children of the common man. So long, however, as the schools were 
under the old controls and taught the old religious and political 
dogmas, this was the sort of advance that left the armies of democ- 
racy more vulnerable than ever, deep in the enemy’s own territory. 

The triumph of business after the Civil War was also decisive 
in the history of the school system. The sweep of enterprise carried 
along with it the schools and the educators. It swept immigrant 
groups, frontier groups, urban groups into a more intensive indi- 
vidualism and into a way of life that stressed personal success rather 
than collective action, social distinctions rather than mass democ- 
racy. It made all the new human material that was going into the 
forming of our culture a plastic surface on which to stamp the im- 
print of business values. And in this process it was the schools and 
the educators that made the common man accessible to the propa- 
ganda of the rulers. 

Professor Curti’s treatment of the educational implications of 
the democratic and anti-democratic movements before the Civil 
War is the best I have ever met in the literature. His discussion of 
the social ideas of the American educators who have influenced 
the common schools deserves to be read as a supplement to Thor- 
stein Veblen’s Higher Learning in America. The chapters on Wil- 
liam James and Stanley Hall subject to a new scrutiny the social 


consequences of their thought, with drastic irsults. The < lupin 
on Edward Lee Thorndike is a masterpiece „f ,„ld analysis <),„• 
could wish that the chapters on the author’s own masters |„hn 
Dewey and George S. Counts— had been equally rigorous. 

There is one basic cleavage within the book itself. I.ike I’.iu in- 
ton and Beard before him, Professor Curti tries to resolve tli, 
points of view of Jeffersonianism and Marxism— and ends by vc. . 
ing from one to the other. From Marxism lie takes the conception 
of the school as an arm of the state, imprinting the stereotypes on 
which, even more than on the military and the police, the pawn 
and viability of the state rest. From this angle a choice between dil 
ferent methods of educational organization and different types of 
educational thought is nothing more than a choice between van 
ing malevolences. From Jefferson he takes the conception of the 
possible development of influence and importance for the com 
mon man within the prevailing institutional framework Mi 
Curtis plight is the plight of our whole generation of realistic 
thinkers, outside of education as well as within it. It is the pli-d.t „| 
those who are concerned about the fate of the common man and 
us culture in a social system that is weighted against both. 

What brightens somewhat the prospect for our generation is 
that the school system, as Professor Curti shows, has behind it .. 
great democratic tradition which can be evoked to confront the 
compulsives of business enterprise. The energies for buildim. <MI1 
common schools came originally from the common man, even 
t ough their control passed into the hands of the possessing groups 
education is ever to be swung from capitalism to democracy it 
must be moved by a process that will at the same time make it ., 
releasing rather than a standardizing force. The schools as stand 
ardizers create robots for the existing power groups. Schools that 
will take the mass energies that are pent up in them and give thus, 

energies release and direction will be freeing themselves— and the 
social system as well. 
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Democracy with a Union Card 
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I t is a sign of labor’s coming of age that the newspapers have 
turned sedulously to examining the nature and extent of trade- 
union democracy. A weak labor movement does not deserve 
or get that much attention, either from its enemies or from its 
friends. As long as the American Federation of Labor stayed within 
its narrow preserves of craft unionism and refrained from hitting 
at the great nerve centers of the capitalist structure — the mass- 
production industries — it could be as undemocratic as it chose. As 
soon, however, as the Committee for Industrial Organization split 
off to do the actual job of organizing the unorganized, and suc- 
ceeded amazingly in getting the job done, its internal mechanisms 
of power became a matter of enormous moment to everyone. 

Which is as it should be. Democracy is not a classroom concept, 
worth pursuing because of the beauty of its contours or for some 
absolute validity it possesses. Democracy is only a pragmatic as- 
surance that power will, on the whole, be used for and not against 
the community interests. That is why democracy never becomes 
vital until the question of power has entered. No one concerns him- 
self about how an empty hulk is captained and manned. And the 
question of power has now entered the labor movement with a 
vengeance. I have talked with businessmen, toughened to their own 
corporate despotisms, who could think only of the danger of despot- 
ism in trade-union leaders. I have heard state and national poli- 
ticians speak of the new power of labor with a disquieting incerti- 
tude as to what it might do to their political futures. I have heard 
even the liberals, perhaps I should say especially the liberals, discuss 
the new forces of labor as educated Romans must once have dis- 
cussed the barbarian hordes beyond the Danube and the Rhine. 
To listen to them, one would feel certain that the Goths were veri- 
tably here. 
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I lie comparison may actually he no. will a .main lo„ ,• 

, hlSt0nans ,dl us lhat so '»c ‘>f <l,r snouts. < lan, mis in .1,, 
| em°cra t K: practice of the Western na.ions ,,, hack. no. 
imperial mstituuons of Rome, but to .be tribal p.ar.i,,, of ,|„ 
barbarian Germanic peoples. It needed the synthesis of ! 

'ought, Roman political organization, and Teutonic folk cns.oni 
to produce what we call Western democracy. In this mix.n.e ,hc 
vitalizing force came probably from the last of the three, where .hr 
emociatic impulse was strongest because it arose from day io das 
communal experience and the necessities of communal organi/a 
ion. In the same way, it is possible that the eventual American 
democracy will be again the result of a fusion. To the idea of , 
jonty will that we got from the French revolutionary thinke. s. and 
the ide a of minority rights that we got from the English parha 

demo 7 rU f g ? CS ’ WC may bC 3bIe t0 add tIle actu al function.m. 
democracy of the everyday work-life of the trade unions. 

some r T demo "acy may, so to speak, stand in need of 

ome sort of rebarbanzation. The original democratic impulse, as 

merge rom our revolutionary struggle against Great Ih i.ain 
dim I'" f i y 3 P ° Werful P lutocrac y and all but stifle, I in 

nobti 1° ^ SmeSS , SUtCeSS - BUt U i$ n0t be y° nd hope of revival. h„ 
p it cal hfe is only a glove: the hand underneath, which «ivr, 

social reality to it, is the daily work-life of each person and the ha b n s 

ii lousu 1 at u engenders. There is a chance that we shall hr 
able to put more and more social substance into our formal poli, i, d 

mkeTh^h U that ChanCC lkS ° nly in ° Ur bein S a hle to demo, 
mndV h b T C U v tS ° f OUr economic hfe, which determine .he 

nn > U OUr Vln§ and the P atterns ° f ° ur thinking. Those 

units are the corporation and the trade union. Democratize ,hr 

corporation and the trade union, and you have laid the basis lo, 
genuinely democratizing the state. Of these two, it is less likely .1, „ 
the corporation will insure democracy in the trade union than U. .. 
the trade union will bring democracy to the corporation. Only, n, 

do that, it must first dean its own house and make itself demo, , .„ „ 
as it grows in power. 

Unfortunately, the unions have not consistently seen this They 
and those m sympathy with unionization, have lately tended u, 

think mainly in terms of power, of a labor organization 

enough to protect the interests of its membership. This sued, 
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growth miisi think Inst ol winning .ind ( onsolidul ing its power. 
But lh.it is not enough. ()n the* otliei hand, those employers who 
have not set their hues stonily against every form of unionism have 
been thinking exclusively in terms ol union responsibility to the 
state and under the law. This single-mindedness is also intelligible, 
since a labor war creates a panic mood in the minds of employers. 
But this is not enough, either. We must all face the problem of 
creating a framework within which labor can be powerful enough 
to secure its rights and achieve its valid social purposes; responsible 
enough to gain the respect of open-minded employers and the al- 
liance of the middle class; democratic enough to insure its future 
against the racketeer, the bureaucrat, and the dictator. If we fail in 
solving that problem, we confront a bitter social conflict which may 
result in no social gain but only in chaos. 

These are some fears and hopes about trade-union democracy. 
Without a democratic structure, the labor movement may relapse 
to the feckless swivel-chair bureaucracy of the i 92 o’s. Or it may 
become an irresponsible giant, using its strength for purposes 
determined not by its rank and file but by some inside clique. With 
a genuine democracy, on the other hand, it may not only gain its 
demands in wages and working conditions, but it may became the 
spearhead of a drive for recasting our institutions until they as- 
sume, under the economic conditions of today, the shape that the 
democratic elements in our past have intended them to have. Not 
all who call loudly for democracy in the labor movement envisage 
this end, and many of them would be frightened by it. But I am 
not writing this analysis to please those who talk about labor vio- 
lence and call for labor responsibility merely because that is the 
best stick they can find to beat the labor dog with. Liberals and 
conservatives alike who invoke democracy in the labor movement 
must face the consequences of democracy. They must face the fact 
that just as it is the growing power of labor that has produced all the 
concern over labor democracy, so an increasing democracy and re- 
sponsibility in the labor movement cannot fail to swell its strength 
further and make it one of the great shaping forces in our national 
destiny. For democracy means nothing less than the health of the 
labor movement. 
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IDEAS AND SOCIETY 
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The thing to remember about the new labor movement is that 
it is really new, and not merely a continuation of the old Sum, 
thing has happened in American labor in the past lew ye, us th.u 
is comparable to what happened fifty years ago, when the Knight' 
of Labor felt their power slipping, struggled for a time against ih. 
inevitable, and finally gave place to the American Federation . .| 
Labor. I think it can scarcely be doubted that the CIO, like ,fi, 
A.F. of L. in the late eighties, carries with it the whole brum and 
burden of historical development. We have come again to what 

Henry Adams would have called a “change of phase” in la hot Ins 
tory. 

Why do I speak of it as a change of phase? When the Knights 
yielded to the A.F. of L., a vague movement of social insurgent v 
gave way to a definite and conscious trade-union movement I I, u 
was a change of phase. The Knights were in many ways supc, io, 
the new Federation: they were broader in their social views less 

jealously an organization of the skilled alone. But they did nm 

as good a fighting unit. They spread amorphously over the field ..I 
labor, including in their ranks middle-class groups, farmers, and 
intellectuals— drawing the line only at the exploiting , |’, SS( •, 
Samuel Gompers, the little Jewish cigarmaker who served as ,fi< 
Napoleon of the new forces, was shrewd enough to see wlnt I , i 
ence Powderly, the leader of the Knights, could not see-tha. I.d,,,, 
stood a better chance of gaining its aims if it restricted them md 
made them concrete. Like Napoleon, Gompers reduced a so, ...I 
program to a military campaign. 

The strength of Gompers and the Federation was that they knew 
what they wanted. Instead of gazing starry-eyed toward a vague 
social ideal, they wanted better wages, shorter hours, better w,„ king 

conditions. They held themselves realistically within the mu, 

units of their task and achieved an almost Marxian emphasis on 
the material basis of the worker’s life. When asked at a congression d 
investigation what it was that labor wanted, Gompers said, m el 
feet: Labor wants more and more and still more.” A little Marxism 
may in the end prove a dangerous thing, and the smattering , I, „ 

C.ompers got from some of the German immigrants was only asm.,, 

lonng; but Gompers did succeed in analyzing what i, was | lt( | 
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produced the weakness ol die Knights of Labor. lie saw that it was 
on the one hand their broad and too inclusive middle ( lass radical 
ism, and on the other their milk-and-water welfare, Friendly So- 
ciety sort ol unionism. Both delects could be remedied by a militant 
trade unionism that directed itself to the job of the worker and 
pressed always for the immediate concessions that the union’s 
strength warranted. 

The new labor movement of today has similarly analyzed the 
weakness of the A.F. of L.: it is the weakness of a trade-union organi- 
zation which has failed to use its full powers in organizing the un- 
organized and unskilled, and which refuses to adopt an industrial- 
unionism base for fear of challenging the vested interests in the 
craft unions. As of Gompers, it may be said of John L. Lewis and 
his associates on the CIO that they knew what they wanted, with a 
decisiveness that brought success in its wake. They wanted renewed 
militancy in labor, based on industrial unionism, and capable of 
confronting the new strength of the banker-controlled giant cor- 
poration. Of course, the fact that action based on this analysis led 
to enhanced power, not only for labor but for the CIO leaders as 
well, was to them a by no means negligible fact. Nor must we forget 
that if they had been allowed to remain within the A.F. of L., their 
purpose of using an industrial-union base might not have been 
pushed with so relentless a disregard of craft-union vested interests. 
But the important thing about men in public life is not how snow- 
pure their motives are, but how they act, given the position in 
which history has placed them. And the CIO leaders have been 
placed in the position Gompers occupied fifty years ago — where 
their own power interests are identical with the vigorous forward 
movement of labor. 

The change in the American labor movement cannot be reduced 
to a single term. There is a new base for organization — the indus- 
trial-union base. There is a new leadership. There is a new temper 
and militancy, both in leadership and in the rank-and-file member- 
ship. There is a new readiness for political action and a conscious- 
ness of its importance. Together these sum up to what I have called 
a change of phase in American labor. If any single element were to 
be selected out of this sum to express the meaning of the change as 
a whole, I should say it was the new perspective in both leaders and 
men. There was a saw current some years ago in labor circles that 


American workers could Ik* grouped as follows: .soup conscious, 
job-conscious, class-conscious, and unconscious. I lie prispriim 
today is none of these things, but labor-con. \< ioitMic.vs. < loal woi I < i . 
organize steel workers; garment and auto worke rs organi/c t<\til< 
workers. The thinking is no longer in craft terms; not is it yci. il 
indeed it will ever be, thinking in clear-cut class terms. It sees tin 
labor movement for the first time as something of a totality, and 
is willing to use what means are necessary to make it an organized 
totality. That is what gives it strength; that is what elicits tin 
Dionysian energy that courses through the labor movement today 
Beyond the mustering of that energy and the achievement ol that 
totality, this thinking does not go. 

This raises, of course, the persistent question of how long tin*, 
impetus will last. The A.F. of L. also started out bravely. But in 
labor, as elsewhere throughout the social organization, the original 
impetus gives out, leaders become bureaucrats, vested inlcu sts 
grow up, and the impulse toward expansion is replaced by a fatal 
tendency toward constriction. Above all else, labor forgets to view 
its role in terms of the whole fabric of economic development. 

The wisdom of the A.F. of L. originally lay in seeing that if la hot 
wanted to share in the fruits of business prosperity, it must be pi <* 
pared to bargain for them on the economic plane. Hence the < mi 
centration on trade unionism, pure and simple. Hence also tin 
restriction of organization efforts to the skilled aristocracy of laboi 
For given the skills on which the industrial structure depended, and 
given the still undeveloped integration of industry, a strike among 
skilled workers was an adequate bargaining weapon. A labor move 
ment, moreover, had to have continuity through the successive 
phases of the business cycle, in hard times as well as good; dial 
meant it had to accumulate dues from the workers best able to pay 
them — the steadily employed skilled workers. But what started as 
a measure of sound policy became perpetuated through fear ol Un- 
vested interests in labor. The very principle of restriction to ih< 
skilled groups was to prove fatal to the A.F. of L. The type of laboi 
organization that was suitable to cope with the capitalism of the 
turn of the century became unsuitable to cope with the capitalism 
of the 1930’s. For the latter represented giant corporations, many 
of them enjoying a monopoly position or easily capable of uniting 
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was the need lor meeting business enterprise on a strictly economic 
plane. It is equally significant that the central lad that Lewis has 
grasped is the present integration ol industry and the pyramiding 
of financial power in our society. From the social insight ol each 
man has flowed the corresponding change of phase in labor history. 
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I have dwelt on the historical perspective because without it a 
good deal of the current controversy over labor democracy will 
seem so much sound and fury, unmotivated and undirected. If you 
understand the historical forces that have shaped the labor move- 
ment, you will not be seduced into the cloud-cuckooland of wishful 
thinking on either side. You will not believe that you can exorcise 
the strength of labor by calling Mr. Lewis names, or by lashing the 
unions to the mast of governmental restrictions. You will not be- 
lieve, on the other hand, that no one need worry about where labor 
is aoing, that the energies of labor will necessarily find their own 
sound direction. The broad movements of history give the frame- 
work for action. What happens within that framework is a matter 
of human personality and leadership, of techniques and strategies 
and policies. 

The principal problem within labor organization, as everywhere 
in the state, is the problem of leadership and the lack of it, of power 
and its abuse. The failures of labor leadership and the abuses of 
labor power fall under four heads: grafting and racketeering, chair- 
warming inactivity, dictatorship, violence and legal irresponsibility. 
The first two are generally charged against the earliei phase ol 
labor history; the second two against the present phase. 

Racketeering and grafting are diseases not of the labor movement 
but of commercialism itself, of the ethos of our entire economic 
world. Those diseases have extended themselves to labor, as they 
have extended themselves to every other part of the social organism. 
Considering how easy a prey labor is to the racketeer, the surprising 
thing is not that so much of labor, but that so little of it, has been 


affected. I along racketeering in its strict sense (he shakedown o| 
employers in the name of “protection,” the mii in on workers’ 
salaries in the name of “job insurance,” the appropriation ol union 
tmds as a private treasure-trove, the annexation of whole unions 
by mobsters as a supplementary source of income— such charges < m 
be brought against only a fraction of the labor movement: amon, 
tie building trades, the motion-picture operators, the musicians' 
some of the painters’ locals, the restaurant workers, and the mail 
clerks. The clarity and forthrightness with which the American 
Labor Party in New York supported the racket-buster Thomas I 
Dewey for the District Attorneyship is an index of how maim., ,1 
racketeering is to labor. And it is notable that where the new hb,„ 
spmt has produced rank-and-file revolts against corrupt leaders, 
racketeering has been most courageously and effectively fought 
Far more serious is the problem of the labor skate— the walking 
delegate who has worn his feet flat and the swivel-chair exeemivr 
who has worn his pants shiny. There is nothing quite like the lab,,, 

bureaucrat. He is a combination of Rotarian, southern Co . ss 

man, and Grand Army veteran, with almost equal portions of net tv 
money-mindedness, spread-eagle oratory, and reminiscences of p IS i 
battle scars. These bureaucrats have for decades controlled the old 
me unions, like a praetorian guard in control of the state— ex. epl 
that they are wooden and not real soldiers. What makes the problem 
of bureaucratic leadership worse in the labor movement than it is 
in government or in business is the loneliness and isolation of the 
union leader. Once chosen, he has no retreat. For the gulf between 
an ordinary worker and a union leader is so broad that the M ,m 
across it is traversed in only one direction. If union leaders are to 
lave the dignity that their bargaining status requires and if they 
are to be immune to the wooing of industry, they must get sal;,, ies 
considerably above the union wages and live on a new level „l 
comfort. And they do not want to return to their old jobs. Tim, 
loneliness their love of power, their desire for a sinecure make the 
problem of rotation in office extremely difficult. This means the 
building up of political machines, the creation of a hierarchy „l 
henchmen, the slow death of union militancy from the top down 
Above all else, it means the tragic waste of the potential resour, es 
of leadership in the rank and file. 

The CIO has changed this situation in several respects. Partly 
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because it is still new, | >.i 1 1 1 y hri.iti.Hc* Ms sum css depends on evei 
widei organizing gains, pailly because its entire base is close to the 
realities of the labor struggle, ii has < leared out its dead wood with 
great effec tiveness. Its top leaders are, to be sure, men of experience 
who have held their jobs as labor officials for years — men such as 
Lewis, Hillman, Murray, Dubinsky, Brophy, Howard. But they 
have retained their vitality throughout, as indeed the entire CIO 
venture witnesses. More important, no organizing campaign in the 
mass-production industries could have been carried through so 
swiftly except by the devoted efforts of the progressives and radicals 
— and some of the best leadership reflects this leftward emphasis. 
Finally, and most important, below the top leaders there is what 
we may call a rank-and-file leadership — in the locals, joint boards, 
shop councils, state centrals, and organizing staffs — a group of 
young, confident, and realistic men who reveal what resources of 
leadership had been lying around unquarried within the ranks all 
this time. These factors are an assurance that at least for the calcu- 
lable future the problem of the new labor movement will not be 
one of inertia in leadership. 

There are fewer assurances against its being one of overactivity 
in the struggle for power. The new danger is generally considered 
to be that of a labor dictatorship. There is a new specter to haunt 
our minds — the massive figure of John L. Lewis, with a head whose 
prognathous outlines suggest the barbaric and ruthless Macht- 
mensch. Since fear is a response to the unknown rather than the 
known, one may find, underlying the fear, an uncertainty as to the 
potential strength of the vast labor masses undergoing organization. 
What power Lewis may in the future be able to amass and hold is 
anyone’s guess. I incline not to be too fearful of the prospect, lor 
several reasons. 

One is that Lewis is being watched with a cold and skeptical 
scrutiny as no leader has ever been watched, with the exception of 
Mr. Roosevelt. For the spread of fascism, with its F uhrerpr inzip , 
has put us all on our guard against the dictator growing up within 
a democracy. Lewis, moreover, is only primus inter pares. As events 
have already shown, the other CIO leaders are not merely lieu- 
tenants, but co-leaders with minds and purposes of their own. 
Finally, it is clear that Lewis understands the forces that have raised 
him to bis present position — the desire of the workers for effective 
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organization and ho knows that his own power hinges upon his 
being able to deliver the goods. Powderly tried to hold the rank and 
file of his Knights of Labor too tightly bound, and in breaking loose 
they swept him aside. The IWW leaders were much too far ahead 
of the American workers, who never caught up with them. The 
A.F. of L. leaders have lately gone dead on their following. Lewis 
and the other CIO leaders are too realistic to make the same mis- 
take. Lewis s whole career shows that, with all his stubbornness, lie 
still has the quality of flexibility, of “give.” He talks resolutely and 
defiantly, and the workers like him for it, as a contrast to the sense 
of inferiority that previous leaders have had when confronted by 
the grandees of business and government. But this big talk is largely 
for the purpose of maintaining morale. In this respect, Lewis re 
minds me of no one so much as the Russian general Kutuzov, as lie 
is depicted by Tolstoy in War and Peace. For Kutuzov knew that 
the leader was there only to give assent and form to the upsurging 
eneigies of his followers, and that without that energy he was help 
less. 

But all this is my own set of guesses. Political communities should 
minimize their guesses, however, and leave as little as possible (0 
chance. The best insurance against the abuse of power by Lewis 01 
anyone else is a strong and responsible democratic labor movement . 
which understands its objectives, knows its relation to the law, and 
has developed inner techniques for checking whatever personal 
imperialisms may develop. Since strong leadership is always notes 
sary and, even with safeguards, always dangerous, the wise course 
to adopt toward any leader is to see to it that the path which leads to 
the attainment of his own power is a path that leads through the 
achievement of the objectives of the whole organization. 


4 

The recent growth of the labor forces has been attended, as was 
inevitable, by violence on both sides. The lions who roar daily in 
our newspaper columns and editorial pages have assumed an am 
tude of outraged indignation which does scant justice to ilieii 
knowledge of history. For violence has always been a pari <>l lalxn 
struggles in America. Anyone who doubts il has only to read the 
record in Louis Adamic’s Dynamite or Samuel Yellen’s more recent 
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American Labor Struggles. More than that; violence is deeply 
rooted not only in our labor struggles but in the whole American 
tradition. It has been part of the American experience from the 
time we liquidated the Indians and took the continent away from 
them, up to the present time when the record of our contemporary 
violence is written in the pages of every daily newspaper. But I 
do not mean to imply that violence is in any mystical sense part of 
the American national character. It proceeds rather from the his- 
torical fact that a mixture of vigorous peoples has sought to exploit 
the resources of a continent in the ruthless spirit of a competitive 
capitalism. Labor violence, in its clash with the violence of the 
impersonal corporation, has been part of that picture; and the blood 
spilled at Haymarket, at Homestead, at Ludlow, at Herrin, has 
flowed from the main arteries of American experience. 

The anxieties today are not only over direct violence but also 
over such “secondary violence” as contract-breaking, wildcat strikes, 
and sympathetic strikes. Two bodies of opinion have arisen among 
businessmen in viewing this whole question of labor militancy. 
One is determined to fight it to the death, believing that any con- 
cession to a powerful labor movement will only make it more 
powerful. Its vision is conditioned by the payrolls of today and the 
ballot-boxes of tomorrow; it believes labor gains to be an economic 
loss for business, and labor organization to be a prelude to a labor 
government, and it sees in labor militancy a determination to 
achieve both at all costs. This view is typically represented by the 
Little Steel executives, who fought and to an extent broke the Little 
Steel strike. The second view sees labor violence as a direct out- 
growth of the repression of labor in the past through espionage, 
company unions, the stretch-out, and vigilantism. This view is rep- 
resented typically by the Big Steel executives, who signed with the 
CIO and have recently renewed their agreement. There is a touch 
of the Promethean even about a businessman, and both these groups 
see themselves driving a salient into the future by means of which 
the battle over industrial relations will be decided. 

It can scarcely be anything but clear to observers that the labor 
violence of the past few years (lowed from the suppressions of the 
past. I do not believe that violenc e in itself justifies retaliatory vio- 
lence. I do believe dial violence begets violence, and that the vio 
lenre ol labor is puny and trivial compared with the mammoth 
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violence that has been practiced on labor by employers, police, and 
courts. One has only to compare the labor order in Big Steel with 
the unrest in Little Steel and the sporadic outbreaks in the auto 
mobile industry. In Big Steel there was a systematic organizing 
campaign and a voluntary settlement; in Little Steel there was an 
unsuccessful strike; in automobiles, there was a successful but bit 
terly fought strike, at the end of a hasty organizing campaign. The 
moral is dual. If employers sow the wind, they must be prepared 
to reap the whirlwind. And where the CIO has had a chance to do 
the painstaking work of organization, it has combined responsi 
bility with strength. 

What this means is that labor responsibility and labor discipline 
are better achieved from within than from without. The present 
movement to impose labor discipline from without is based on a 
tragically false premise. The premise is that you can produce either 
responsibility or democracy by fiat. Trade unions can be success 
fully regulated only when they have already achieved their basic 
objectives. Compare, for example, the situation of railroad labor 
and maritime labor. The Railroad Labor Board employs a system 
of conciliation whose machinery for delay and arbitration has e(Ie< 
lively prevented strikes and settled disputes. Railroad labor accepts 
it and is tolerably happy under it. But when Mr. Kennedy proposed 
the same plan for maritime labor, he was bitterly fought by the 
CIO maritime unions. And they had reason. For the Railroad Labor 
Board came into being only after a long history of railroad labor 
struggles which had resulted in complete organization. Being on a 
plane of equality in bargaining position, the unions can now afford 
to work within the framework of governmental arbitration. But 
the maritime unions, despite their amazing growth in the past few 
years, are not yet fully organized; and there are serious internal 
dissensions between old-line and CIO unions. The machinery f,„ 
delay and arbitration could easily be used to prevent organizing 
efforts and break strikes; it could also be used to stifle the rank and 
file revolt which is displacing the old-line leaders. 

This example will illustrate the suspicion with which the unions 
regard the whole group of proposals for making them more respon 
sible under the law — the proposals for incorporation, for public By 
of accounts, for the outlawing of sympathetic strikes, jurisdictional 
strikes, sit-down strikes, for revisions in the Wagner Act, and foi 
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compulsory arbitration. Individual items in this program may be 
relatively harmless; the pirogram as a whole, however, when applied 
to a trade-union movement that has not yet reached maturity, must 
result either in stifling trade-union growth or in further outbreaks 
of resistance and violence. Those who point to England as an in- 
dication of the success of such a program have both their facts and 
their premises wrong. For England, despite its reactionary Trades 
Disputes Act of 1927, which bans sympathetic strikes and which was 
put through after the collapse of the general strike of 1926, does 
not compel either incorporation of trade unions or arbitration of 
disputes. And even the Trades Disputes Act was not passed until 
British labor had already gone through its CIO phase and reached 
a measure of mature strength and political expression. 

Labor order cannot be legislated into existence at this stage of 
our industrial history, if ever. To pursue such a policy leads, by the 
easy stages of descent that Vergil once described, down to the hell 
of the corporate state. Labor order is the organic outgrowth of two 
conditions: a healthy state of industrial relations, for which equality 
of bargaining position and an advanced degree of organization are 
necessary conditions; and internal democracy, within both the cor- 
poration and the trade union. The only regulatory function over 
labor that government can safely perform today is to provide a 
framework within which labor and industry can achieve these con- 
ditions of organic health. The government can seek to guarantee 
the maintenance of civil liberties in labor struggles, as it is doing 
through the splendid work of the La Follette investigating com- 
mittee; it can provide machinery for collective bargaining and for 
easing the settlement of jurisdictional disputes, as it is doing 
through the Wagner Act and the work of the National Labor 
Relations Board; and it can set minimum standards of wages and 
working conditions in industry, which are still being fought for ^ 
in the form of the wage-hour bill and the Child Labor Amendment. 
Beyond that government action is fraught with grave danger. 

5 

The energies that have produced a militant labor movement have 
been turned not only outward, against employer domination, but 
inward, against boss manned and rac ket riddled mac hines as well. 
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This energy has generally taken the form of rank and file ladies 
organized by minorities — tactics employed, incidentally, in ih< 
American Revolution as well. Such rank and Ide movements haw 
become democratic as they have got under way, even when Un- 
original steps were taken by only a lew. It is for this reason that 
the communists have a place in the CIO beyond their numbeis 
or importance: they have the energy and zeal and discipline !m 
these tactics of inaugurating democratic revolts against a bm cam 
racy, as they have also for starting new unions. Once in office, they 
have in several of the unions retained an influential place by ih< 
extent of their responsiveness to the needs and desires of the union 
members. 

There has been a tendency in the press to show alarm ovei this 
fact. I see no real reason for it. What should be alarming, on tin 
contrary, is the Red-baiting movement that has appeared in sevei ,d 
CIO unions. The present influence of communists in some of tin 
unions, along with the influence of every other shade of opinion, 
is an indication that the new labor movement has not become con 
gealed. It is still fluid. And something of the same conclusion may 
be drawn from the inner dissension in high CIO circles. The 
Dubinsky-Lewis row, for example, is an index of the wide vai iely 
of personal temperament and trade-union philosophy that the CIO 
leadership has had scope for. There is reason to believe that the 
basic cause for the collapse of peace negotiations between the A f 
of L. and the CIO was the fear the A.F. of L. had of being ovei 
whelmed if the CIO unions were readmitted unconditionally, and 
the fear the CIO had of being dismembered otherwise. The public 
row among the leaders over this question is pretty good evidenc e 
that the CIO is still more an assemblage of allies than an organic 
army. American labor has been notoriously afraid of ideas, of social 
philosophies, and of social programs; and the CIO exhibits this 
trait. It shows every sign of being a young, unjelled labor movement 
which, for all its exciting seven-league strides toward growth, is still 
in its early stages and still overflowing with energy. From the view 
point of the maintenance of a responsive leadership and the pci fee 
tion of a democratic structure, this is enormously important. 

Nevertheless, the diversion of energy to labor dissension on 
dangers the efforts toward democratic control. An army surrounded 
by enemies must turn its energies to lighting, and its own needs 


DI'MOCKACV Willi A UNION (AKD I 

become secondary. That is why workers’ education has made so 
little headway, even among the newer unions. (''.duration is the in 
dispensable base for trade-union democracy; it is a prime condition 
for trade-union health. The A.F. of I,, unions have never cared 
much about it, and still do not. This is largely due to the anti- 
ideological bent that “pure and simple” unionism gave to Amer- 
ican labor at the start. Just as education is said to spoil a good field 
hand, so it has been suspected of having the power to spoil a good 
craft unionist. And as for the CIO unions, while there have been 
leaders such as John Brophy who have seen the importance of edu- 
cational efforts, the movement as a whole has been too preoccupied 
with other matters. First there was the gigantic task of recruiting 
and organization. Then, when the recession came, there was the 
equally difficult task of consolidating and retaining the member- 
ship gains in the face of lay-offs and wage-cuts. And always there 
has been the labor-split to divert energy from constructive work. 
The result has been that even for the CIO education has remained 
a luxury. It is no secret that the two dominant CIO leaders, John 
L. Lewis and Sidney Hillman, have little patience with schemes for 
extending education; they have a feeling for realistic tactics of 
organization, struggle, bargaining, but education tends to seem 
goody-goody to them. There are seven million American workers 
organized: less than 2 per cent of those — roughly 100,000 — are 
meeting regularly in study classes and recreational groups. This is 
a pitiable proportion for a movement that hopes to build an eco- 
nomic democracy in America. 

The level at which educational effort must start is, judged in 
ordinary terms, disheartening. Organizers who have been in the 
field for an extended period come back with a kind of shell-shock. 
There is widespread illiteracy, not in the ordinary sense, but in the 
sense of social illiteracy. This is less true of the immigrant groups 
than it is of the areas in the South and Middle West, where an 
organization drive must not only achieve its immediate objectives 
but also, in the span of a year or two, create a new social conscious- 
ness. Most of the people being brought into the textile unions 
have previously lived in the social context out of which the Ku 
Klux Klan emerged. The men now enrolled in the automobile 
unions were, many of them, members or potential members of the 
Black Legion. There are areas in New Fngland where the shoe 
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unions, for example, are hurling themselves against the polili'.il 
stolidity of the workers as against a wall of granite. And wheic all 
this is true, educational efforts are likely to be pretty nidinientai y. 
In a survey of workers’ education, for example, I find listed among 
the signs of an awakening educational interest the fact that a union 
carnival in Tennessee featured a spitting contest in which the am 
munition was union-label tobacco. 

While this indicates the difficulties of educational work, it also 
underlines the need for them. Given such social material, trade 
union organization that concentrates on numbers and militancy 
without thinking of social objectives and without educating tin- 
workers for them may as easily lead to some sort of fascist advent 111 c 
as to economic democracy. Education is not a solvent for trade 
union problems, but it builds a wall against reactionary possibdi 
ties. It is a dynamic force for democracy within the union. It gives 
the rank and file the techniques and the confidence for union pat 
ticipation, and in such an atmosphere bureaucratic leaders do not 
thrive. It gives trade-union tactics and social programs a broad base 
It is proof against dictatorial power and also against the catch w< >1 d.s 
under which ambitious careerists camouflage their thrusts for domi 
nance. I will not say that education in this sense has not made 
beginnings. There are evidences of such beginnings, especially 
throughout the CIO, that are distinctly encouraging. There art- 
study groups, recreational activity, labor theaters, labor newspapers 
and magazines, beginnings even in movie and radio work. But when 
it is remembered that all these efforts must be made within a hostile 
framework of American society as a whole, when it is remembered 
that our powerful newspapers, radio chains, and motion-pit tin t* 
companies are controlled by groups unsympathetic to labor organ i 
zation, then the task of labor education becomes all the more 
pressing. 

Beyond education, there are political procedures and safeguards 
for trade-union democracy. I name some at random: periodic union 
meetings and conventions (important when you consider that the 
Carpenters’ Union did not have a convention for eight years), ro 
tation in office, the calling of special meetings by petition, central 
ized accounting systems, a degree of autonomy for the locals within 
a union and for the unions within a federation. But these are formal 
procedures, and some have not been lacking in the past. What is 
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more essential is to go beyond formal safeguards to the everyday 
experience out of which democracy is built. Americans have shown 
they can solve the problem of evolving political techniques; the 
real task is the organization of will and thought for democracy. 
There must be genuine democracy in the factory or mill or mine 
itself; the rank and file must be trained on shop committees, griev- 
ance committees; they must participate actively in the day-to-day 
work of the union; and where the base is sound the structure will 
be sound. The shop steward of today is the creative trade-union 
leader of tomorrow. 

Such democratic forces, coming from within rather than imposed 
from without, represent the only chance for combining trade-union 
responsibility with continued vigor. The dynamite for blasting out 
the swivel-chair bureaucrat and the dictator is rank-and-file revolt; 
but the only specific for keeping other bureaucrats and dictators 
from developing is day-to-day democracy and a sustained educa- 
tional drive. Labor has an arduous road ahead. Its path is not 
smooth in these days of planetary crash and turmoil. It must face 
ignorance and hostility from without, dissension and the drive 
toward conformity from within. The odds are heavily against it in 
a social system whose values are pecuniary rather than technological 
or social. We can expect no overnight miracles. Yet leg over leg the 
dog got to Dover. Out of the democratic union of today may come 
the socialized democratic state of the future. Unless the process is 
interrupted by war or some other social disaster, America is likely 
to find that a union card is a good passport to democracy. 

1938 
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The Voyage of the American 
Mind 1 


M ay I give some brief reflections on the papers read here this 
afternoon? I want to deal with the voyage of the American 
mind and the foreign ports at which it has touched. 

We started with a pretty complete provincialism, as colonials 
subject not only to the English political system but to the British 
intellectual hegemony as well. We emerged from our subjection 
to both on the crest of the eighteenth-century revolutionary cur- 
rent that swept like a tidal wave over Europe and America, leav- 
ing its effects principally through the American and French Revolu 
tions upon the political thought and practice of the Western world. 
It is worth noting, however, that while our revolutionary fervor, 
as symbolized in the Declaration of Independence, derived from 
French egalitarian thought, the constitutional order that followed 
it drew principally from the English theory of the protection ol 
propertied minorities against the propertyless masses. Taken as a 
totality, our revolutionary and constitutional experience was thus 
a peculiar American amalgam of foreign intellectual materials. The 
democratic revolution and the consolidation of it in a post-revohi 
tionary democracy were adaptations of those materials to the na 
tive elements in our culture. 

It is not surprising, therefore, that the early nineteenth century 
in America witnessed the growth of a new cultural nationalism 
While Calhoun was dreaming in South Carolina of a Greek repul) 
lie transplanted to the slave soil of the South, the New England 
thinkers were reaching toward a universalism cast in a national 

i This was read at the New School for Social Research, in New York, at a symposium 
of the Graduate School (“The University in Kxilc”). The papers presented at the 
symposium dealt with migrations and their consequences. 
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mold. Emerson, as the type-th inker, ransacked the universe for his 
materials: borrowed through Carlyle the transcendental elements 
of German romantic idealism, borrowed the mysticism of Sweden- 
borg, the gnomic wisdom of the Eastern sages; but the final prod- 
uct was the Self-Reliant American Scholar. 

After Emerson, however, this fusion of the national and the 
universal, the contingent and the invariant, was transformed into 
a national egoism that hardened itself against all foreign importa- 
tions. It took the form, economically, of a tariff protectionism that 
sought to shut out the products of the rest of the world; it took the 
form, diplomatically, of an isolationist system; it took the form, 
psychologically, of the narrow individualism of the American 
frontier mind; it took the form, intellectually, of a uniquely Ameri- 
can clannishness and imperviousness to foreign ideas. 

More recently the extent to which we are all caught in the com- 
mon destiny and doom of Western capitalism has tended to break 
down this intellectual autarchy. Our intellectuals have moved 
toward Marxian thought; in our institutional life we have within 
our own framework borrowed some of the cultural elements of the 
Russian Revolution; we have all watched with a morbid fascina- 
tion the tragic enactments in a Europe half lost to fascism. Once 
more the Western world finds itself in a period comparable to that 
of the late eighteenth century. 

And once more we can detect, I think, a tendency to fit materials 
gathered internationally into a characteristically national struc- 
ture. We are, as a century and a half ago, on the threshold of a con- 
stitutional re formation. But since we live in an age of fierce eco- 
nomic conditionings, the larger process through which we are go- 
ing is the re-formation of our economic constitution. And in a 
“time of troubles” in which the first task of capitalist democracies 
has been to ward off fascism — to contrive a way of avoiding the 
break in the fabric of legality, the collapse of political and intel- 
lectual freedom, the hardening of economic inequality, which go 
with fascism — in such a time the experience of other countries lias 
once more become of immense moment in the voyage of the Ameri- 
can mind. 

It is in this framework that, as an American, I regard the trans- 
plant ing to America of the best of German and Italian scholarship 
in the social sciences. I shall confess that 1 have learned mote hom 
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my contact with the members of the University in Exile than I 
could have learned from a whole five-foot shelf of learned treatises 
on democracy and fascism. These are the men whose cultures, so 
similar in many respects to ours, have been stamped out. We can 
learn from them how high are the stakes in the conflict; we can 
learn how inextinguishable, and yet how defenseless, thought is 
when it does not wear the garments of power. We can learn what 
methods not to use in confronting our own situation. Whether we 
can also learn what methods to use is, however, quite another mat- 
ter, and one still in the realm of trial and error. 

Because of this immigration of crucial and comparable social 
experience American thought should be considerably enriched. 
Provided always that the experience is comparable. And here we 
must sound several warnings. One is that we must, each time we 
attempt to draw conclusions from a comparative treatment, take 
account of the relative economic development: thus Italy and 
America differ in their degree of capitalist maturity; in Germany 
and America the strength and quality of the labor movement are 
quite different. A second is that we must take account of the place 
that the institution in question occupies in its culture: thus I have 
felt that some of the lessons drawn from Germany and Italy of the 
fascist danger latent in President Roosevelt’s recent Supreme Court 
reorganization plan have suffered from a failure to see judicial re- 
view in its American context of economic power. It is easy to be- 
come the tragic victims of analogy. 

On the whole this intellectual immigration has put American 
social thought in the fortunate role described by Thorstein Veblen 
in his passage “On the Merits of Borrowing” (Imperial Germany 
and the Industrial Revolution). Veblen pointed out that when one 
culture borrows technological or other traits from another, it bor 
rows them in completed form and does not have to incur the 
penalty which the first country incurred for taking the lead; it does 
not have to take over, along with them, the institutional encum 
brances that had grown up around them. 

I hope we will show perspicacity of this sort in the process of bor 
rowing from the newcomers to our country. I should, in this con 
nection, like to make one sharp criticism about several of the papers 
that have been read this afternoon. They have been eloquent; they 
have been learned; they have been subtle — but they might just as 
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well have been set in Swifts island 
tendency to see the intellectuals as forming a unique gmup. m 
tirely dissociated from the rest of the community, di.sso. iaird < s 
pecially from those economic classes which alone can furnish them 
the sinews of continuing strength and the sources ol periodic mi 
aissance. Professor Tillich has opened for us universal vistas of in 
tellectual migration; Professor Lasswell has impressed us with the 
iron rigor of his detachment, and made us shrink from the prospect 
of any°possible “skill deteriorations” in the intellectual migrant 
groups; Professor Speier has won our admiration by the persua- 
siveness and charm with which he has balanced the dualities in the 
life of the mind. But meanwhile we have been allowed to forget 
that intellectuals are intellectual workers; that what they think is 
given meaning and value by the culture in the context of which 
they do their thinking; that the value of thought lies in the valu- 
ing audience, and its viability in the capacity of that audience to 
enact the thought into living institutions; and that the significant 
audience in a capitalist society is made up of the workers and othei 
functional economic groups within it. 

If I read recent history correctly, it is just this sort of dissociation 
of the intellectual groups from their social context that has caused 
democratic cultures to be snuffed out. In our borrowings from the 
experience of those cultures I hope this will be one of the encum- 
brances we will not take along. 
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